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Law    Library 

INo. 

Presented    by 


EXTRACT   FROM    HV-LA^VS. 

Section  9.  No  book  shall,  at  any  time,  be  taken 
from  the  Library  Room  to  any  other  place  than  to 
some  court  room  of  a  Court  of  Record,  State  or  Fed- 
eral, in  the  City  of  San  Francisco,  or  to  the  Cliambers 
of  a  Judge  of  such  Court  of  Record,  and  f.ien  only  upon 
the  accountable  receipt  cf  some  person  entitled  to  the 
use  of  the  Library.  Every  such  book  so  taken  from 
the  Library,  shall  be  returned  on  the  came  day,  and  in 
default  of  such  return  the  party  taking  the  same  shall 
be  suspended  from  all  use  and  privilegss  of  the 
library  until  the  return  of  the  book  or  full  compensa- 
tion Is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded 
down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured.  A  party  violatinfr  'his  i  rovision, 
shall  be  liable  to  pay  a  sum  not  excec^ins  the  value 
of  the  book,  or  to  replace  the  volume  ^y  a  new  one,  at 
the  discretion  of  the  Trustees  or  Executive  Commit- 
tee, and  shall  be  liable  to  be  suspended  from  all  use 
of  the  Library  till  any  order  of  the  Trustees  or  Execu- 
tive Committee  in  tiie  premises  shall  be  fully  complied 
with  to  the  satisfaction  of  such  Trustees  or  Executive 
Ciininiittee. 
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THE  STEAMER  "SAMSON,"  and  Barge  No.  8, 

Barge  No.  9  and  Barge  No.  27, 
COLUMBIA  CONTRACT  COMPANY, 

a  Corporation, 
Claimant  and  Appellant, 

SHAVER  TRANSPORTATION  COMPANY, 

a  Corporation, 
Lihellant  and  Appellee, 

STANDARD  OIL  COMPANY  OF 
CALIFORNIA, 

a  Corporation, 
Respondent  hi  Personam. 


Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 


Brief  on  Beiialf  of  ttie  Claimant 
anlr  appellant 


This  controversy  arose  from  a  collision  between  the 
"Samson"  and  her  tow  and  the  "Henderson"  and  her 
tow  which  occurred  in  the  waters  of  the  Columbia  River 


at  1 :40  A.  M.  on  the  22nd  of  July,  1911.  The  "Hender- 
son" was  sunk  and  libel  proceeds  upon  the  theory  that 
the  "Henderson"  was  a  total  loss.  The  oil  barge  in  tow 
of  the  "Henderson"  was  not  damaged;  the  "Samson" 
was  not  damaged.  The  "Samson's"  tow  consisted  of 
three  barges  loaded  with  stone  for  the  jetty  at  the  mouth 
of  the  Columbia  River;  Barge  No.  9  lashed  to  the 
"Samson"  on  the  port  side;  Barge  No.  8  lashed  to  the 
"Samson"  on  the  starboard  side  and  Barge  No.  27 
lashed  to  Barges  Nos.  8  and  9  and  extending  directly 
in  front  of  the  "Samson;"  each  of  these  barges  con- 
tained about  1,000  tons  of  stone. 

The  "Henderson"  is  a  stern  wheel  steamer  180  feet 
in  length,  31  feet  beam  and  about  4  feet  draft.  The 
oil  barge  in  tow  of  the  "Henderson"  is  a  sea-going  steam 
barge  designed  to  carry  fuel  oil  in  bulk;  she  is  280  feet 
long,  has  a  beam  54.4  feet  and  a  depth  of  hold  of  23.4 
feet;  she  is  fully  equipped  in  all  respects  except  that 
she  has  no  propelling  power  of  her  own.  The  "Samson" 
is  120  feet  long,  has  34  feet  width  of  beam  and  14  feet 
de])th  of  hold;  she  is  a  sea-going  tug  with  a  right-hand 
propeller;  Barges  8  and  9  are  each  about  150  feet  in 
length,  have  about  38  feet  width  of  beam  and  draw, 
when  fully  loaded,  between  nine  and  ten  feet;  Barge 
No.  27  is  about  140  feet  in  length,  has  about  38  feet 
width  of  beam  and  draws,  when  fully  loaded,  between 
nine  and  ten  feet.  Barge  No.  8  was  uninjured;  Barges 
9  and  27  were  both  injured. 

The  evidence  in  the  case  is  exceedingly  conflicting, 
so  that  it  may  be  said  that  it  is  impossible  to  reconcile 
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the  tviiKncc.  Vour  Honors  niiist,  thcrcl'ore,  consider 
the  stories  as  told  hy  tlie  several  witnesses  and  from  siieh 
stories  ascertain,  if  possible,  the  res])()nsil)ility  for  the 
collision.  These  stories  may  l>e  sub-divided  into  three 
classes:  first,  the  story  of  the  pilot  and  crew  of  the  oil 
barge  and  "Henderson;"  second,  the  story  of  the  crew 
of  the  "Samson"  and  of  the  barge  tender;  third,  the 
story  of  the  tishernien.  Certain  faets  clearly  appear  to 
be  admitted  by  all  parties.     These  facts  are: 

(1)  The  "Henderson"  with  the  oil  barge  in  tow 
left  Astoria  at  8.4,5  P.  M.  on  the  21st  of  July,  IQH. 
Ebb  tide  started  at  Astoria  at  about  9:40  P.  M.,  and,  at 
the  p(jint  of  collision,  about  one  and  three-quarter  hours 
later. 

(2)  The  collision  occurred  at  some  point  between 
Puget  Island  and  Tenas  Illihee  Island  in  the  Columbia 
River  approximately  twenty-seven  miles  from  Astoria 
at  the  hour  of  1 :40  A.  M.  of  July  22nd. 

(3)  The  steam  "Henderson"  with  her  tow  passed 
the  steamer  "Kern"  with  her  tow  shortly  before  the 
collision.    These  boats  passed  to  starboard. 

(4)  The  oil  barge  carried  a  green  light  on  the  star- 
board side  and  the  "Henderson"  a  red  light  on  its  port 
side,  and  such  lights  are  presumed  to  have  been  adjusted 
as  required  by  law.  The  "Henderson"  also  caj-ried 
masthead  lights  indicating  that  she  had  a  tow.  The 
"Samson"  carried  a  green  light  on  her  starboard  side 
iuul  a  red  light  on  her  jwrt  side  in  conformity  with  the 
requirements  of  the  law,  and  masthead  lights  indicat- 
ing that  she  had  a  tow.    It  is  conceded  that  in  addition 


to  these  lights  there  was  a  bright  white  light  on  the  star- 
board side  of  the  starboard  barge.  The  evidence  on 
the  part  of  the  "Samson"  and  her  crew  also  shows  that 
there  was  a  similar  white  light  on  the  port  side  of  the 
port  barge,  but  the  officers  and  crew  of  the  oil  barge 
and  "Henderson"  testify  that  they  did  not  see  such  light 
on  the  port  barge.  The  rules  of  navigation  do  not  re- 
quire that  such  light  shall  be  carried,  but  it  is  conceded 
that  such  lights  were  carried,  as  a  rule,  on  the  tow  of 
the  "Samson." 

(5)  The  navigation  of  the  "Henderson"  and  her 
tow  was  directed  entirely  by  the  pilot  on  the  oil  barge, 
the  helm  of  the  "Henderson"  being  kept  amid  ships  at 
all  times  until  the  collision  occuri'cd. 

(6)  The  barges  in  tow  of  the  "Samson"  had  neither 
motive  power  nor  any  means  of  steering  themselves. 
They  are  propelled  by  the  "Samson"  and  steered  by 
the  "Samson." 

(7)  Upon  each  of  these  barges  comprising  the  tow 
of  the  "Samson"  there  is  a  barge  man  at  all  times  and 
each  barge  was  supplied  with  anchors. 

(8)  The  "Samson"  and  her  tow  were  seen  by  the 
officers  and  crew  of  the  oil  barge  and  "Henderson" 
when  she  rounded  the  point  of  Puget  Island  opposite 
Bugby  Hole  and  at  about  the  same  time  the  "Hender- 
son" and  oil  barge  were  seen  bj^  the  officers  and  crew  of 
the  "Samson." 

(9)  At  all  times  until  within  a  few  seconds  of  the 
collision  both  colored  lights  of  the  "Samson"  were  in 


full  view  of  the  officers  and  crew  of  the  oil  barge  and 
"Henderson,"  and  both  colored  lights  of  the  "Hender- 
son" and  oil  barge  were  in  sight,  in  like  manner  of  the 
officers  and  crew  of  the  "Samson." 

(10)  The  night  was  clear  but  dark — no  fog. 

(11)  The  oil  barge  came  to  anchor  about  300  feet 
from  the  Oregon  shore  and  below  the  bluff  and  at  anchor 
was  tailing  down  stream  toward  Prairie  or  Clifton  Chan- 
nel. 

(12)  The  oil  barge  gave  the  first  passing  signal  of 
one  blast  of  the  steam  whistle,  indicating  her  intention 
to  pass  to  port.  This  was  promptly  answered  by  the 
"Samson,"  but  this  signal  was  not  given  or  exchanged 
until  sometime  after  the  vessels  came  in  sight  of  one 
another. 

(13)  When  the  vessels  were  between  200  and  500 
feet  of  one  another  the  oil  barge  gave  a  second  passing 
signal,  also  by  one  blast  of  the  steam  whistle  and  at  this 
time  the  colored  lights  of  each  vessel  were  in  full  sight 
of  the  officers  and  crew  upon  the  other  vessel.  The 
testimony  of  the  officers  and  crew  of  the  "Samson" 
shows  that  this  signal  was  also  answ^ered  in  a  like  man- 
ner, but  only  one  of  the  crew  of  the  oil  barge  and 
"Henderson,"  the  helmsman,  testifies  that  he  heard  such 
answer,  the  other  witnesses  on  behalf  of  the  "Hender- 
son" and  oil  barge  testifying  that  they  did  not  hear 
this  signal  answered,  but  do  not  say  that  no  answer  was 
given. 

(14)  The  width  of  the  river  at  the  point  of  col- 
lison — whether  the   location  claimed  by  the  oil  barge 
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and  "Henderson"  be  regarded  as  the  true  place  of  col- 
lision, or  whether  the  location  of  the  collision  made  by 
the  officers  and  crew  of  the  "Samson"  be  taken — is  be- 
tween 2,200  and  2,500  feet  and  there  is  ample  water  for 
at  least  2,000  feet  of  this  width. 

I. 

THE    STORY    OF    THE    PILOT,    OFFICERS 

AND  CREW  OF  OIL  BARGE  AND 

HENDERSON. 

The  story  of  Edward  Sullivan,  Pilot,  who  had 
charge  of  the  navigation  of  the  "Henderson"  and  oil 
barge  is  substantially  as  follows :  The  vessel  left  Astoria 
at  8.45  P.  M.  and  passed  Skamokawa  light,  twenty 
miles  distant,  at  twelve  o'clock.  When  about  four  miles 
past  Skamokawa  light  he  was  steering  on  a  range  light 
known  as  "Hunting  Island  Range"  which  light  was 
astern  of  him,  and  this  range  light  marks  the  dredged 
channel;  at  this  time  he  was  slightlj'^  above  the  lower 
point  of  Puget  Island  when  he  observed  the  lights  of 
a  steamer  making  the  turn  around  the  bend  of  the  river; 
he  saw  both  colored  lights,  also  the  tow  lights  and  a 
single  white  light  on  one  side ;  he  at  once  recognized  by 
the  lights  and  the  peculiar  arrangement  of  the  lights 
that  the  steamer  he  was  meeting  was  the  "Samson"  with 
three  rock  barges  loaded  with  rock,  and  he  "at  once 
made  provision  to  pass  her  on  the  right  hand  side,"  and 
to  indicate  to  her  pilot  that  he  intended  to  do  so,  he  put 
his  helm  slightly  to  port,  running  off  in  a  direction  at 
an  angle  to  the  range  until  he  reached  a  point  which,  in 
his  judgment,  was  between  500  and  600  feet  below  the 


range  lioht;  he  then  strainrhtened  up  i)arclk'l  with  the 
raiitre  and  steered  for  tlie  liioh  bhiff— iised  tlie  bluff 
as  a  mark  to  steer  for;  tliat  when  he  had  proceeded  upon 
this  course  until  he  came  within  what  he  estimated  to 
be  one-half  mile  from  the  "Samson;"  he  then  blew  a  long 
blast  of  the  steam  whistle  on  the  barge  and  this  was 
promptly  answered  by  the  "Samson"  with  one  blast; 
each  vessel  continued  upon  its  course;  both  lights  of 
the  "Samson"  were  showing  and  he  so  continued  on  his 
course   until  he  reached  a  point  where  he  judged  his 
vessel  was  about  500  feet  from  the  "Samson"  and  her 
tow;  the  relative  position  of  the  passing  steamer  seem- 
ing to  be  about  the  same;  then  he  thought  it  was  scarcely 
reasonable  for  him  to  turn  further  to  the  right  on  ac- 
count of  the  shore  and  was  becoming  alarmed  that  there 
was  danger  of  colliding  with  the  bank  and  so  he  blew 
another  blast  of  the  whistle  but   does  not   remember 
whether  it  Mas  ans^vered  or  not;  just  i)rior  to  that  time 
he  asked  the  lookout  who  was  standing  on  the  bow  if 
there  was  anyone  who  could  handle  the  anchors  if  needed, 
and,  having  received  an  affirmative  answer,  felt  no  ap- 
prehension on  that  point;  the  course  of  the  "Samson" 
was  still  unaltered  and  it  appeared  to  him  that  there  was 
some  danger  of  their  getting  together,  so  that  he  then 
ordered  the  helm  of  the  barge  hard  aport  and  swung 
into  shore  and  told  the  watchman  to  stand  by  his  anchor 
and  he  then  disappeared  and  w^ent  below  and  he  did  not 
see  him  afterward;  the  barge  answered  the  helm  prompt- 
ly and  swung  rapidly  toward  the  beach,  but  the  "Sam- 
son" came  on  past  the  bow  and  he  saw  that  the  barge 
would  clear  but  that  the  tow  of  the  "Samson"  would 
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catch  the  "Henderson,"  so  he  then  called  to  the  pilot  of 
the  "Henderson"  and  ordered  him  to  stop  and  back  his 
helm  to  port  full  speed ;  the  port  barge  of  the  tow  on  the 
"Samson"  struck  the  bow  of  the  "Henderson"  just  for- 
ward of  the  house,  broke  the  "Henderson"  adrift  from 
the  barge  and  left  the  barge  free;  he  paid  no  further 
attention  to  the  "Henderson"  but  immediately  ordered 
the  man  below  to  let  go  his  anchors,  and  this  was  prompt- 
ly done.     (Record,  Vol.  1,  pp.  91  to  111.) 

This  witness  further  testifies  that  the  oil  barge  came 
up  on  her  anchor  chain  without  any  jar  that  he  heard 
and  that  she  was  then  anchored  about  150  feet  from 
some  old  piling  which  is  near  the  water  line;  that  the 
oil  barge  did  not  move  at  all  from  the  time  of  coming 
to  anchor  until  the  next  morning  when  it  was  taken  in 
tow  by  another  boat;  that  the  "Henderson"  drifted  away 
in  the  general  direction  of  the  channel  and  that  her 
lights  went  out  in  a  few  minutes;  that  the  captain  of 
the  barge,  as  soon  as  the  anchors  went  down,  launched 
a  boat  which  went  to  the  rescue  of  the  "Henderson," 
but  did  not  reach  the  "Henderson"  until  after  the  per- 
sons on  the  "Henderson"  had  been  rescued  by  some 
fishermen;  that  the  oil  barge  steered  well;  and  that  the 
width  of  the  channel  at  that  place  from  the  high  bluff 
across  to  Puget  Island  is  shown  by  the  chart  to  be  about 
1,800  feet.  (Record  Vol.  2,  pp.  143  to  148.) 

This  is  the  stoi*y  of  the  pilot  having  charge  of  the 
navigation  of  the  "Henderson"  and  her  tow  and  he 
may  be  said  to  be  in  the  interested  witness  on  behalf  of 
the  libelant. 


The  witness  Sullivan  Avas  cross-examined,  not 
only  u|K)n  his  testimony  given  upon  this  trial,  but  upon 
his  testimony  given  before  the  inspectors.  lie  admitted 
that  when  he  was  examined  before  the  inspectors  he 
had  located  the  oil  barge,  when  the  "Samson"  was  first 
seen,  considerably  farther  down  stream  but  that  when 
he  remembered  that  the  "Samson"  was  moving  faster 
than  the  oil  barge,  he  changed  his  testimony  in  regard 
to  his  position  in  the  river  when  he  first  saw  the  "Sam- 
son," because  he  had  placed  the  "Samson"  nearer  to 
his  location  of  the  point  of  collision  than  he  had  placed 
his  own  vessel  (Transcript  pp.  149  to  154).  He  ad- 
mitted having  passed  the  "Daniel  Kern"  to  starboard 
and  testifies  that  he  passed  the  "Kern"  about  abreast 
of  the  Sand  Bar  (Transcript  p.  155).  The  oil  barge 
kept  no  log.  On  page  158  of  the  transcript  he  modifies 
his  testimony  given  on  direct  examination  and  testifies 
that  the  only  order  he  gave  regarding  the  anchor  was 
given  after  the  second  signal  was  given  and  that  in  his 
examination  before  the  inspectors  he  had  not  mentioned 
this  order  at  all.  He  testifies  that  he  did  not  give  any 
order  to  the  helmsman  to  change  the  course  at  all  when 
he  blew  the  first  signal ;  that  he  changed  his  course  when 
he  first  saw  the  "Samson's"  lights  and  then  changed 
again  after  the  second  signal  and  that  these  were  the 
only  orders  which  he  gave  to  change  the  helm.  (Tran- 
script pp.  160-161.)  This  witness  was  cross-examined 
at  length  upon  the  chart  offered  in  evidence  upon  the 
direct  examination.  (Libelant's  Exhibit  1.)  Upon  this 
chart  he  had  located  the  position  of  the  oil  barge  at  the 
time  the  "Samson's"  lights  were  first  seen,  the  position 
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of  the  "Samson"  at  said  time,  the  bluff  on  the  Oregon 
side,  and  also  the  point  of  collision.  He  also  indicated 
the  Hunting  Island  Range  lights  and  the  line  of  lights, 
also  the  point  where  the  oil  barge  was  anchored,  the 
point  where  the  "Henderson"  was  aground;  and  on 
cross-examination  he  marks  upon  the  chart  the  location 
of  the  oil  barge  when  the  first  signal  w^as  given,  the  lo- 
cation of  the  "Samson"  at  that  time,  the  location  of  the 
passing  of  the  oil  barge  by  the  "Daniel  Kern,"  the  lo- 
cations of  the  oil  barge  and  "Samson"  respectively  at 
the  time  of  the  second  signal  and  in  making  these  lo- 
cations he  corrected  the  location  of  the  "Samson"  three 
times  and  the  location  of  the  oil  barge  once.  {Transcript 
pp.  155  to  168.)  On  cross-examination  he  further  testi- 
fies that  he  estimated  the  time  between  the  second  signal 
and  the  collision  at  about  thirty  seconds.  (Transcript 
p.  175.)  He  further  testifies  on  cross-examination 
(transcript  p.  183)  that  he  saw  a  light  on  the  starboard 
rock  barge,  but  did  not  see  a  light  on  the  port  barge; 
that  he  could  not  say  whether  the  "Samson"  answered 
his  second  signal  or  not ;  that  he  was  very  much  occupied 
at  that  time  (transcript  p.  193)  ;  that  he  knew  approx- 
imately where  the  rock  barges  were  anchored  the  next 
morning,  that  they  appeared  to  be  anchored  on  the  range 
in  the  neighborhood  of  the  fishing  traps,  the  location  of 
which  was  fixed  by  the  witness  and  one  was  anchored  a 
little  below  the  other  two.  Before  the  inspectors  he  testi- 
fies (transcript  p.  199)  that  he  estimated  that  the  "Hen- 
derson" did  not  sink  for  two  or  three  or  five  minutes 
and  on  page  201  that  he  had  some  apprehension  of  a 
collision  at  the  time  he  gave  the  second  signal — such  an 
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apprehension  tliat  he  took  a  chance  of  running  his  barge 
ashore  rather  than  take  the  chance  of  having  a  colHsion 
with  the  "Samson"  and  her  tow.  lie  furtlier  testifies 
that  he  passed  the  "Kern"  a  quarter  of  a  mile  before  he 
sighted  the  "Samson"  (transcript  p.  203)  and  on  page 
200  that  the  distance  from  where  he  thought  he  passed 
the  "Kern"  to  what  he  deemed  to  be  the  point  of  col- 
lision was  3800  feet,  and  that  he  could  run  that  distance 
in  twelve  minutes. 

On  re-direct  examination  he  testifies  that  he  remem- 
bers passing  some  fishermen,  but  does  not  remember 
swinging  out  of  his  course  to  avoid  them,  but  he  remem- 
bers that  there  was  a  fish  boat  between  the  "Kern"  and 
the  oil  barge.  (Transcript  pp.  215-216.)  At  the  re- 
quest of  the  proctors  for  the  libelant,  the  witness  draws 
his  course  between  the  time  he  saw  the  "Samson"  and 
the  time  of  the  collision,  the  line  "F-G"  on  the  chart 
representing  his  course  swinging  to  starboard  under  a 
port  helm  after  seeing  the  "Samson"  that  was  coming 
with  her  barges  and  prior  to  the  first  signal;  the  line 
"G-H"  representing  the  general  course  between  the 
first  and  second  signals,  and  the  line  "H-E"  the  course 
after  the  second  signal.  (Transcript  pp.  216-217.)  At 
the  request  also  of  libelant's  proctors,  he  locates  the 
"Samson"  on  the  chart  when  he  first  sighted  her  at  a 
point  marked  "K"  and  her  position  when  the  first  sig- 
nals were  exchanged  at  the  point  "L,"  and  her  position 
at  the  time  the  second  signals  were  exchanged  the  point 
"I."  (Transcript  pp.  217  to  220.)  On  page  232  of  the 
transcript  he  states,  upon  re-direct  examination,  that 
the  green  light  of  the  "Samson"  was  not  shut  out  or 
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obscured  until  she  passed  the  point  where  he  was  stand- 
ing on  the  oil  barge.  On  page  253  of  the  transcript,  on 
cross-examination,  this  witness  repeats  that  when  he 
first  saw  the  "Samson,"  his  vessel  was  on  the  ranges, 
and  further  testifies  (transcript  p.  256)  that  there  were 
no  lights  upon  the  boats  by  which  he  was  able  to  see 
where  the  rock  barge  struck  the  "Henderson,"  but  that 
all  he  saw  was  by  the  light  of  the  night,  and  that  from 
the  course  which  the  "Samson"  with  her  barges  was 
pursuing  he  would  think  that  the  center  barge  of  the 
"Samson's"  tow  would  also  have  struck  the  "Hender- 
son." 

During  the  examination  of  this  witness  by  the 
proctors  for  the  Standard  Oil  Company  a  chart  "Ex- 
hibit 2"  was  introduced  in  evidence  and  upon  this  the 
witness  located  the  oil  barge  as  at  the  point  "F"  when 
the  "Samson"  was  first  seen  and  that  at  this  point  he 
put  his  helm  to  port.  Upon  the  same  chart  he  located 
the  oil  barge  at  the  time  he  gave  the  first  signal  to  the 
"Samson"  at  a  point  marked  "1"  and  the  "Samson"  at 
that  time  at  a  point  marked  "L,"  and  located  the  posi- 
tion of  the  oil  barge  at  the  time  the  second  signal  was 
given  at  a  point  marked  "2"  and  the  location  of  the 
"Samson"  at  that  time  at  a  point  marked  "I"  and  also 
located  the  point  of  collision  (Transcript  pp.  261-262). 

STORY  OF  MARTINSON,  THE  BOATSWAIN 

Martinson  was  the  boatswain  on  oil  barge  No.  93  and 
was  the  lookout  on  the  oil  barge.  He  testifies  that  he 
came  on  watch  at  twelve  o'clock.  (Transcript  p.  112). 
He  testifies  that  the  only  order  he  remembers  receiving 
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from  the  pilot  was  when  he  sung  out  "Let  go  the 
anchor,"  and  that  at  that  time  he  was  ahout  40  feet  from 
the  anchor  and  tliat  he  promptly  let  go  the  anchor.  He 
further  testifies  that  when  the  anchors  were  let  go  they 
went  out  fast,  but  that  when  the  anchors  hit  the  bottom 
they  went  out  slowly;  that  the  oil  barge  had  but  little 
headway;  that  she  came  to  anchor  less  than  her  own 
length  from  the  Oregon  shore,  and  remained  at  anchor 
at  this  place  until  the  next  morning;  that  when  she  came 
up  on  her  anchor  she  came  up  very  slow  with  no  strain 
on  the  barge  at  all.     (Transcript  pp.  113  to  115.) 

He  further  testifies  regarding  the  orders  to  the 
helmsman.  He  testifies  that  after  the  first  signal  was 
given,  the  pilot  told  the  helmsman  to  port  his  helm  and 
the  oil  barge  swung  toward  the  Oregon  shore  at  once. 
After  the  second  signal  was  given,  the  pilot  ordered  the 
helm  hard  aport,  and  that  he  also  ordered  the  pilot  of 
the  "Henderson"  to  port  her  helm  and  back  her.  He 
further  testifies  that  after  the  helm  of  the  oil  barge  was 
put  hard  aport,  the  barge  was  headed  toward  the  Oregon 
shore,  toward  some  ver\^  high  land.  (Transcript  pp. 
115  to  117.) 

On  cross-examination  this  witness  testifies  that  he 
had  no  responsibility  in  the  lookout  part,  but  that  he 
saw  the  "Samson"  a  long  time  before  the  first  signal 
was  given;  he  estimates  the  time  about  four  to  five 
minutes,  and  he  estimates  that  about  three  minutes 
elapsed  between  the  first  signal  given  by  the  oil  barge 
and  the  second  signal;  that  after  the  second  signal  was 
given,  the  "Samson"  was  so  close  that  he  had  become 
alarmed  that  there  w^ould  be  a  collision;  and  that  just 
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before  the  second  signal  was  given,  Captain  Sullivan 
was  heard  to  say  "That  man  don't  seem  to  alter  his 
course.  Give  him  another  whistle."  (Transcript  pp. 
119  to  122.) 

STORY  OF  CHARLES  KAYSER. 

Charles  Kayser  was  a  seaman  upon  the  oil  barge 
and  was  wakened  by  the  crash  of  the  "Samson"  running 
into  the  "Henderson."  He  testifies  that  he  had  heard 
one  signal  given  by  the  oil  barge  and  then  fell  asleep 
and  that  he  heard  another  whistle  given  bj^  the  oil  barge 
and  fell  asleep  again  after  the  second  whistle.  When 
he  heard  the  crash  he  jumped  out  of  bed  and  helped 
JNIartinson  to  let  go  the  anchors,  and  that  the  enchors 
were  let  go  very  soon  after  the  accident.  He  further 
testifies  that  the  oil  barge  came  up  on  her  anchor  chains 
very  slow.  (Record  pp.  133  to  135.)  He  further  testi- 
fies that  he  heard  the  signals  given  by  the  oil  barge  to 
the  "Samson,"  but  does  not  testify  to  having  heard  any 
ansAver  to  such  signals.  (Record  p.  137.)  He  further 
testifies  that  he  did  not  hear  the  passing  signal  exchanged 
lietween  the  "Kern"  and  the  oil  barge.    (Record  p.  137.) 

STORY  OF  WILLIAM  KALBERG. 

Kalberg  was  the  helmsman  on  the  oil  barge  with  the 
rank  of  quartermaster;  he  went  on  watch  at  twelve 
o'clock  and  steered  the  oil  barge  under  orders  from  pilot 
Sullivan.  (Record  p.  2018.)  Regarding  the  passing 
signals  he  testifies  that  he  heard  the  oil  barge  blow  one 
whistle  and  that  afterward  he  heard  the  oil  barge  blow 
another  whistle,  and  that  this  second  tvhistle  teas  an- 
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sneered  hi/  the  "Samson."    Reorar(li?i<r  the  orders  given 
him  hv  the  pilot,  he  testifies  as  follows: 

Q.  Did  you  get  any  orders  at  that  time,  or  near 
that  time?  (Keferring  to  the  time  when  the  first  signal 
was  hlown  hy  the  oil  harge). 

A.  Well,  I  can't  think  of  it,  whether  it  was  ex- 
actly at  the  time  that  the  whistle  blowed  that  I  got  the 
order  or  if  it  was  after  the  whistle  blowed.  I  don't 
know  what  that  is.  But  I  know  I  got  an  order  to  port 
the  helm  a  bit,  you  know,  so  I  put  her  over  a  little,  you 
know. 

Q.     Yes. 

A.  WeU,  then,  to  my  best  recollection,  why  he 
blowed  another  whistle.  Then  a  thing  I  do  remember, 
the  "Samson"  answered. 

Q.     What? 

A.  The  "Samson"  answered  his  second  whistle  that 
he  blowed  a  little  after  he  blowed  his  first  whistle. 

Q.  Now,  as  I  understand  you,  you  ported  your 
helm  a  little  somewhere  near  the  time  of  the  first  whistle? 

A.  Well,  I  could  not  specify  at  the  time,  or  when 
it  was. 

Q.    No. 

A.  But  it  was  somewheres  around  that  time,  any- 
way. 

Q.     Well,  then,  what  other  orders  did  you  get? 

A.     I  can't  remember. 

Q.     Regarding  the  wheel? 

A.  Well,  then  he  blowed  the  second  whistle,  why, 
I  guess  he  saw  there  was  going  to  be  trouble  there,  and 
he  says,  "Hard  aport"  then;  so  the  towboat  with  these 
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barges  was  still  bearing  right  on  us  then.  Of  course, 
then  he  asked  me  again,  "Is  it  hard  aport?"  And  I  says, 
"Hard  aport  all  the  time;"  and  she  was  paying  off,  you 
know. 

Q.  How  quickly  did  you  obey  Sullivan's  orders  as 
you  got  them? 

A.     Instantly. 

Q.  Now  you  said  that  you  answered  him  that  you 
answered  him  that  you  had  her  hard  aport  and  she  was 
paying  off? 

A.     Yes. 

(Transcript  pp.  2020,  2021.) 

This  witness  further  testifies  that  he  received  no 
orders  from  the  pilot  after  the  collision  and  he  heard 
the  pilot  give  the  order  to  drop  the  anchors  instantly 
and  that  that  was  done  a  minute  afterward.  (Tran- 
script p.  2022.) 

He  further  testifies  that  he  heard  the  anchors  go 
out  plainly,  but  took  no  notice  whether  the  barge  came 
up  upon  the  chains  with  a  jerk  or  not.  (Transcript  p. 
2023.) 

On  cross-examination  he  testifies  on  page  2025  that 
he  did  not  hear  the  "Samson"  answer  the  first  whistle, 
but  that  he  did  hear  the  "Samson's"  second  signal.  On 
cross-examination  (Transcript  pp.  2028  and  2029)  he 
further  testifies  that  he  saw  the  lights  of  the  "Samson" 
and  her  flotilla  at  the  time  the  first  whistle  was  sounded 
but  did  not  see  the  vessel;  that  somewheres  after  the 
first  signal  was  sounded,  or  in  the  neighborhood  of  that, 
the  pilot  ordered  him  to  port  the  helm,  that  he  obeyed 
that  order  and  got  no  other  order  until  the  second  signal 
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was  given.  On  \n\g^  2030  he  testifies  that  though  he 
saw  tlie  hglits  of  the  "Samson,"  he  cannot  say  how  many 
lights  he  saw  nor  the  coh)r  of  the  lights;  and  on  page 
2031  he  says  that  the  "Samson"  did  not  appear  to  change 
her  course  at  all  and  that  he  does  not  rememher  seeing 
either  the  red  or  green  light  of  the  "Samson"  that  night. 

STORY  OF  CAPTAIN  C.  B.  SORLEY. 

This  witness  was  the  master  of  the  oil  barge ;  he  was 
asleep  at  the  time  of  the  collision  and  was  aroused  by 
one  long  whistle  from  the  "Henderson"  which  he  con- 
strued to  be  some  danger  of  collision.  The  sleeping 
quarters  were  on  the  aft  end  of  the  barge.  He  saw  the 
"Samson"  and  her  tow  sheering  off  from  the  "Hender- 
son" at  the  time  he  got  on  deck,  but  did  not  know  how 
many  tows  she  had.  As  soon  as  he  got  on  deck  he  gave 
orders  to  let  go  the  anchors  and  the  same  orders  were 
given  about  the  same  time  from  the  forward  end  of  the 
barge.  (Transcript  p.  2039,  2040) .  He  testifies  that 
the  anchors  were  let  go  very  promptly  (p.  2040)  and 
that  when  the  barge  came  to  anchor  she  was  about  280 
feet  from  the  Oregon  shore.  This  witness  further  testi- 
fies that  the  "Henderson"  sank  about  a  mile  away  from 
the  oil  barge  and  that  all  her  lights  went  out  in  three  or 
four  minutes  after  he  came  on  deck. 

No  other  person  who  was  on  the  oil  barge  was  ex- 
amined. 

STORY  OF  HENRY  F.  STAYTON. 

This  witness  was  the  pilot  on  the  "Henderson"  and 
on  duty  at  the  time  of  the  collision,  acting  under  orders 
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from  the  pilot  of  the  oil  barge.  The  helm  of  the  "Hen- 
derson" was  kept  midships.  He  went  on  duty  at  1 :20 
by  the  pilot  house  clock  and  at  that  time  the  "Hender- 
son" was  on  Hunting  Island  Range  lights  about  abreast 
of  lower  Puget  Island.  (Transcript  pp.  487  and  488.) 
He  testifies  that  at  this  time  the  "Samson"  was  not  in 
view,  but  came  in  view  shortly  after  he  went  on  watch. 
(Transcript  p.  489.)  He  testifies  that  he  noticed  his 
vessel  swinging  off  to  starboard ;  that  she  swung  off  the 
range  lights  and  opened  them  up  fairly  well,  but  that 
he  had  some  apprehension  that  they  were  going  too  far 
over,  as  he  feared  they  might  strike  the  shallows  at  the 
head  of  Tenas  Illihee  Island,  and  that  though  they  were 
pretty  well  over  and  the  range  lights  opened  up  pretty 
well  they  steered  a  course  about  parallel  with  the  range 
lights.  (Transcript  p.  490.)  This  witness  testifies  that 
he  heard  one  whistle  given  from  the  oil  barge  and  heard 
the  same  answered  immediately  by  the  "Samson;" 
shortly  afterward  the  oil  barge  gave  another  whistle, 
but  that  he  does  not  remember  hearing  any  answer  to 
that.  When  the  whistles  were  given  they  were  on  the 
starboard  side  of  the  range  lights.  (Transcript  p.  491.) 
He  testifies  that  he  saw  the  "Samson"  come  around  the 
point  of  Puget  Island,  saw  her  green  light  and  two 
masthead  lights  and  the  light  on  the  starboard  barge — 
a  white  light — and  soon  afterward  saw  the  red  light, 
and  that  the  red  and  green  lights  remained  in  view  up 
to  the  time  of  the  collision.     (Transcript  p.  492.) 

This  witness  further  testifies  that  the  port  barge 
of  the  "Samson's"  tow  struck  the  "Henderson"  on  the 
port  bow,  about  the  corner  of  the  house,  and  that  he 
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did  not  see  any  huvirc  strike  the  oil  barge.     (Transcript 
p.  494.)      On  page  49j  he  testifies  that  within  a  few 
seconds  l)efore  tlie  crash  he  gave  the  danger  signal  for 
the  purpose  of  warning  the  "Samson"  and  to  wake  up 
the  crew,  and  that  about  the  time  of  the  second  signal 
it  appeared  to  him  that  there  was  going  to  be  trouble, 
so  he  waked  the  master  or  captain  of  the  "Henderson" 
and  when  the  captain  came  into  the  pilot  house  he  gave 
place  to  the  captain  (transcript  p.  496.)     On  cross  ex- 
amination he  testifies  that  when  he  came  on  duty  the 
vessels  were  off  from  the  lower  end  of  Puget  Island; 
a  little  below  that  probably    (transcript  p.  504),  and 
that  at  that  time  he  noticed   the  range  line  and  the 
vessels  were  on  the  range  lights.    Te  testifies  that  three 
or  four  minutes  probably  after,  he  came  on  duty  he  saw 
the  "Samson"  come  around  the  point  of  Puget  Island, 
and  that  about  fifteen  minutes  after  he  came  on  duty  the 
first  signal  was  given  by  the  oil  barge  and  answered 
immediately.     (Transcript  p.  505.)      On  page  506  he 
testifies  that  Captain   Sullivan  was  on  the  forecastle 
head  of  the  oil  barge,  about  180  or  190  feet  from  where 
he  stood  in  the  pilot  house  but  that  it  teas  so  dark  he 
could  not  see  Mm;  and  on  page  506  he  testifies  that  from 
the  location  of  the  barges  as  they  approached  the  "Hen- 
derson," the  center  barge  of  the  "Samson's"  tow  would 
have  struck  the  "Henderson."    On  page  511  he  testi- 
fies that  he  estimated  that  the  course  on  which  the  oil 
barge  and  the  "Henderson"  were  running  parallel  with 
the  range  lines  was  distant  from  said  range  lines  about 
400  feet.     This  witness  was  examined  before  the  in- 
spectors and  cross-examined  in  regard  to  the  testimony 
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which  he  gave  before  the  inspectors.  He  admits  that 
before  the  inspectors  he  testified  that  the  collision  oc- 
curred below  the  seining  ground  on  the  Puget  Island 
side  about  abreast  of  Little  Slough  and  that  he  judged 
that  was  the  place  of  the  collision  from  the  position  of 
the  oil  barge  the  next  morning.  (Transcript  p.  517.) 
This  testimony  was  rej)eated  more  than  once  before  the 
inspectors.  (Transcript  p.  519.)  On  page  520  he  testi- 
fies upon  this  trial  that  when  he  noticed  the  "Samson's" 
lights  he  was  just  swinging  down  off  the  range.  Before 
the  inspectors  he  also  testified  (transcrij^t  p.  522)  that 
when  he  first  saw  the  "Samson"  she  looked  like  she  was 
nearer  the  Island  side,  but  he  could  not  tell  veiy  well  on 
account  of  the  darkness. 

This  witness,  on  cross-examination,  further  testifies 
that  there  was  a  rope  fender  between  the  "Henderson" 
and  the  oil  barge  and  that  this  rope  fender  was  at  a  point 
on  the  starboard  side  of  the  "Henderson"  about  opposite 
where  the  "Henderson"  was  struck.  (Transcript  p. 
526.)  He  further  testifies  on  cross-examination  that 
he  saw  the  rock  barges  at  anchor  the  next  morning  as 
he  was  standing  at  the  time  on  the  oil  barge  and  that, 
in  his  judgment,  the  rock  barges  were  anchored  some- 
where off  Puget  Island.  (Transcript  pp.  535-536.) 
In  his  examination  before  the  inspectors  (transcript  pp. 
541-542)  he  testifies  that  the  rock  barges  were  anchored 
on  the  starboard  side  of  the  range  as  you  go  down — a 
little  nearer  to  the  Island  shore  than  to  the  Oregon 
shore  and  pretty  well  over  to  the  Island. 


21 

STOUV  OF  WITNESS  HENRY  KNESS. 

This  witness  was  the  fireman  of  the  "Henderson." 
He  testifies  that  lie  lieard  the  stop  hell,  the  reversing  hell 
and  the  haeking  hell,  hut  heard  no  other  hells.  Though 
he  was  on  wateh  he  was  not  examined  in  regard  to  the 
passing  signals. 

STORV  OF  WITNESS  CHRISTOPHER 
O'BRIEN. 

This  witness  was  chief  engineer  upon  the  steamer 
"Henderson,"  but  was  not  on  duty  at  the  time  of  the 
collision  but  in  his  room.  He  testifies  that  the  first  he 
knew  of  the  collision  was  the  crash.  (Transcript  p. 
575.)  He  estimates  (transcript  p.  578)  that  it  was  at 
least  three  minutes  after  the  crash  before  the  "Hender- 
son" sank,  and  on  page  579,  that  from  the  condition 
of  the  "Henderson"  she  could  not  have  done  any  real 
effective  backing  after  the  collision. 

STORY  OF  WITNESS  PHIL  CROSSEN. 

This  witness  was  the  tcatchman  on  the  "Henderson" 
at  the  time  of  the  collision  and  he  testifies  that  at  the 
time  of  the  collision  he  was  standing  on  the  bow  of  the 
"Henderson"  near  the  stem  (transcript  p.  1226),  that 
from  that  place  he  went  out  on  the  upper  deck,  stood 
there  awhile  and  then  jumped  on  the  oil  barge.  Prior 
to  the  danger  signal  he  testifies  (p.  1227)  that  he  was 
in  the  galley  of  the  boat.  He  testifies  that  though  he 
was  watchman,  he  paid  no  attention  to  the  lights  on  the 
"Henderson"  and  her  tow.  (Transcript  p.  1228.)  On 
page  1229  he  testifies  that  he  saw  the  port  barge  strike 
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the  "Henderson"  right  by  the  house  cavil  and  did  not 
see  any  other  barge  strike.  He  further  testifies  that 
he  heard  the  three  bells  on  the  "Henderson,"  that  he 
was  standing  on  the  oil  barge  when  she  anchored,  that 
the  anchors  were  loosed  in  one-half  a  minute  and  that 
the  oil  barge  was  drifting  down  stream.  (Transcript 
pp.  1230  to  1232.)  Though  he  was  the  lookout  on  the 
"Henderson"  he  admits  that  he  did  not  know  w^here  they 
wxre  in  the  river,  that  he  heard  signals  from  the  oil 
barge  but  no  answer  from  the  "Samson."  (Tran- 
script pp.  1232  to  1233.)  On  cross-examination  this 
witness  testified  that  he  paid  no  attention  to  the  red  or 
green  light  on  the  "Samson,"  that  he  saw  one  light  on 
one  of  the  barges  of  the  "Samson's"  tow,  that  he  did 
not  think  the  light  was  on  the  port  barge  because  that 
barge  was  the  nearest  to  him  and  he  saw  no  light  on  it, 
but  there  was  a  light  on  the  second  barge  from  that  one. 
This  light,  he  testifies,  he  saw  before  the  collision.  He 
further  testifies  that  he  did  not  s€e  but  tzvo  barges  in 
the  "Samson  s"  tow,  and  that  the  barge  which  struck  did 
not  have  any  light  on  it  and  was  the  one  farthest  in  front. 
(Transcript  pp.  1238-1239.) 

STORY  OF  JOE  OLESON. 

This  witness  was  assistant  engineer  on  the  "Hender- 
son" on  the  night  of  the  collision  and  was  on  duty.  He 
testifies  (transcript  p.  480)  that  he  don't  remember 
hearing  the  passing  signals,  that  he  got  one  bell,  a  stop 
bell,  a  reverse  l)ell  and  full  speed  astern ;  that  after  that 
he  got  a  stop  bell  and  then  a  go  ahead  bell  and  then 
another  back  up  bell ;  that  he  obeyed  these  bells  but  that 
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the  boat  had  no  power  at  that  time.  (Transeript  pp. 
480  to  482.)  Tile  same  witness  (transeript  p.  482) 
testifies  tliat  the  "Henderson"  was  torn  loose  immediate- 
ly by  the  collision  and  that  he  conld  not  see  either  shore. 
On  pa^e  483  he  testifies  that  wlien  he  slid  into  the 
water  from  the  hnrricane  deck  of  the  "Henderson,"  he 
came  up, -caught  on  something  and  climbed  around  on 
tlie  hull,  saw  the  "Samson"  and  that  she  was  over  to- 
ward the  Puget  Island  shore.  This,  he  states,  was  three 
minutes  after  the  collision. 

STOKIES  OF  THE  FISHERMEN. 

Charles  Johnson,  the  first  fisherman  who  seems  to 
have  been  passed  by  the  "Henderson,"  testifies  that  the 
"Henderson"  passed  him  about  three-quarters  of  a  mile 
below  the  point  of  collision,  just  below  Cathlamet 
Slough  and  above  the  sand  bar  (transcript  pp.  386- 
387) ;  that  the  "Kern"  passed  when  he  was  on  the  tow 
head  (transcript  p.  388)  and  that  he  laid  out  his  net 
just  after  the  "Kern"  passed  him.  He  testifies  that  it 
takes  five  minutes  to  run  from  the  tow  head  to  the  point 
where  he  begins  to  lay  out  his  net,  the  laying  out  of  the 
nets  takes  seven  minutes  and  the  drift  thirty  minutes  and 
that  the  time  from  tow  head  to  tow  head  would  average 
about  an  hour  and  ten  minutes.  The  "Henderson" 
passed  him  to  starboard  and  was  on  the  range  line  when 
she  passed.  He  didn't  hear  the  passing  signals  between 
the  "Henderson"  and  the  "Samson."  He  estimates  that 
at  the  tow  head  the  range  line  is  about  900  feet  away. 
(Transcript  p.  403.)  He  testifies  that  he  didn't  see  the 
"Samson"  when  the  "Kern"  passed.     This  witness  fin- 
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ished  his  drift  and  did  not  drift  again  until  seven  A.  M. 
(Transcript  p.  410.)  He  testifies  that  at  that  time  the 
stone  barges  were  still  anchored  and  locates  all  three 
barges  upon  the  chart.  (Transcript  pp.  410-411.)  He 
testifies  that  he  saw  the  "Samson"  pick  them  up  but 
paid  no  attention  to  it.  (Transcript  p.  412.)  He  lo- 
cates the  one  barge  600  feet  from  the  Puget  Island  shore 
and  the  other  two  barges  900  feet  from  the  Puget  Island 
shore,  and  testifies  that  when  the  "Henderson"  passed 
him,  she  passed  at  just  about  the  spot  where  the  one 
barge  was  anchored  the  next  morning.  (Transcript  p. 
413.)  It  does  not  appear  who  was  in  the  boat  with  this 
witness,  and,  so  far  as  the  record  shows,  such  person 
was  not  called  as  a  witness. 

Eddie  Grove  and  Martin  Loaland  were  fishing  from 
the  same  boat.  They  were  both  called  as  witnesses. 
Eddie  Grove  testifies  that  he  saw  the  "Kern"  pass  but 
don't  know  anything  about  when.  It  appears  from  the 
testimony,  however,  of  Ole  Grove  that  Eddie  Grove 
and  Martin  Loaland  had  the  turn  in  fishing  next  to 
Charles  Johnson  and  Charles  Johnson  laid  out  his  net 
after  the  "Kern"  passed,  from  his  own  testimony.  This 
witness  also  testifies  that  between  turns  the  time  is 
usually  fifteen  to  twenty  minutes.  Eddie  Grove  testi- 
fies that  he  had  just  finished  laying  out  his  net  when 
the  "Henderson"  passed  him  and  was  just  below  the 
tow  head — the  end  of  his  net  even  with  the  range  lights 
— and  that  the  "Henderson"  passed  to  starboard. 
(Transcript  pp.  287-288.)  He  testifies  that  he  saw  the 
"Henderson"  gradually  swing  toward  the  Oregon  shore 
and  far  over  (transcript  p.  289)   and  that  he  saw  the 
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"Samson"  just  alter  the  "Henderson"  passed.  (Tran- 
script p.  290.)  lie  testifies  that  he  heard  the  first  signal 
and  the  answer  and  the  second  signal  hut  don't  re- 
nieniher  hearing  the  answer,  that  he  heard  the  danger 
signal,  the  crash  and  the  noise  of  the  anchor  chains. 
(Transcript  pp.  290  to  292.)  He  testifies  that  he  fin- 
ished his  drift,  then  went  to  the  tow  head  and  then  to 
the  "Henderson"  and  locates  the  "Henderson"  at  that 
time  as  ahove  the  point  of  Tenas  Illihee  Island.  (Tran- 
script pp.  292-293.)  He  testifies  that  after  he  left  the 
"Henderson"  he  laid  out  his  net  again  and  ran  close  to 
the  rock  harges  which  were  anchored  and  he  locates  the 
rock  barges  and  the  point  where  he  started  to  lay  out 
his  net  on  the  chart.  He  testifies  that  two  rock  barges 
interfered  with  his  laying  out  his  net  as  they  were  on 
the  Oregon  side  of  the  ranges.  (Transcript  pp.  294-297) . 
This  witness  testifies  that  he  could  see  the  "Henderson" 
and  the  oil  barge  all  the  time  and  could  see  not  only 
their  lights  and  the  mast  of  the  oil  barge,  but  the  form 
of  the  boats  up  to  the  time  of  the  collision.  (Transcript 
pp.  308  to  312.)  He  testifies  (transcript  p.  311)  that 
when  the  crash  came  he  was  at  the  lower  point  of  Puget 
Island,  and  when  he  finished  his  draft  he  came  back  to 
the  tow  head.  He  testifies  that  he  does  not  remember 
seeing  any  rock  barges  when  he  came  up  to  the  tow 
head.  (Transcript  pp.  316-317.)  He  locates  the  rock 
barges  in  the  river  upon  the  chart.  (Transcript  pp. 
314  to  318.)  He  testifies  that  he  saw  no  lights  on  the 
rock  barges  (transcript  p.  321)  and  that  he  paid  no 
attention  to  the  "Samson's"  lights.  He  testifies  that 
he  was  on  the  tow  head  when  the  "Samson"  picked  up 
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the  barges  and  that  the  tow  head  was  not  1,000  feet 
from  the  range  light  and  about  40  fathoms  from  the 
shore  of  Puget  Island.  He  testifies  that  the  danger 
signal,  the  crash  and  the  noise  of  the  anchor  chains  were 
heard  by  him  at  about  the  same  time,  and  that  the  col- 
lision, in  his  judgment,  took  place  right  out  from  the 
bluff  on  the  Oregon  side  of  the  stream,  pretty  close  in. 
(Transcript  pp.  291-292.) 

The  witness,  Loaland,  in  the  boat  with  Eiddie  Groves 
testifies  substantially  as  the  witness  Eddie  Groves  does, 
in  regard  to  the  passing  of  the  "Henderson" — the  pass- 
ing signals  between  the  "Henderson"  and  "Samson," 
the  danger  signal,  the  crash  and  the  anchor  chains.  He 
testifies  substantially,  as  Eddie  Groves  does,  regard- 
ing the  finish  of  the  drift,  going  back  to  the  tow  head, 
going  to  the  "Henderson"  and  as  to  the  location  of  the 
"Henderson"  at  that  time.  (Transcript  pp.  322  to 
336.)  He  testifies  that  he  saw  the  stone  barges — two 
lying  on  the  Oregon  side  fifty  fathoms  from  the  range 
line  and  the  other  barge  on  the  Washington  side  near 
the  sand  bar.  (Transcript  pp.  337  to  339.)  He  testifies 
that  when  they  heard  the  first  passing  signal  they  were 
below  the  point  of  Puget  Island  (transcript  p.  344)  ; 
that  he  did  not  see  the  "Henderson"  at  the  time  of  the 
collision  (transcript  p.  345)  ;  and  that  the  "Henderson" 
at  that  time  was  about  a  mile  away.  He  testifies  that 
after  finishing  their  drift  they  passed  the  one  stone 
barge  near  the  sand  bar  (transcript  p.  347)  and  that 
they  came  up  on  the  Puget  Island  side  about  fifty 
fathoms  from  the  shore  (transcript  p.  348).  He  testi- 
fies that  he  first  saw  the  "Samson"  in  Bugby  Hole,  but 
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don't  rememlxT  what  litjfhts  he  saw.  (Transcript  p. 
3.5.5.)  In  proin^  from  tlie  tow  head  to  the  "Henderson" 
he  testifies  tliat  he  passed  helow  two  barges,  but  lie  does 
not  renieml)er  any  lights  on  any  of  the  barges.  (Tran- 
script p.  350.)  He  does  not  remember  seeing  the  red 
or  green  light  of  the  "Henderson"  and  oil  barge.  (Tran- 
script p.  369.) 

The  witness  Elias  Dahl  and  Ole  Grover  were  fish- 
ing in  the  same  boat.  Dahl  in  his  testimony  (transcript 
p.  356  to  386)  testifies  that  he  saw  the  "Henderson" 
from  the  tow  head  and  saw  the  "Samson"  from  the  tow 
head  coming  around  the  bend  in  Bugby  Hole;  that  he 
noticed  the  course  of  the  "Henderson"  hauling  over 
toward  the  Oregon  shore;  that  he  heard  the  "Hender- 
son" blow  one  whistle  and  heard  the  answer;  that  he 
heard  the  "Henderson"  blow  another  whistle,  but  don't 
think  he  heard  it  answered;  that  he  heard  the  danger 
signals,  the  crash  of  the  collision  and  the  anchor  chains; 
and  that  the  danger  signal,  the  crash  and  the  anchor 
chains  came  altogether.  (Transcript,  pp.  357-358). 
He  saw  the  "Daniel  Kern"  but  does  not  give  any  par- 
ticulars about  it.  (Transcript,  p.  359.)  He  saw  the 
two  barges  after  they  were  anchored,  but  not  the  one 
barge,  and  noticed  that  the  two  barges  were  on  the  Ore- 
gon side  of  the  range  lights, — he  estimates  about  fifty 
fathoms.  (Transcript,  pp.  359-360.)  He  testifies  that 
he  went  to  the  "Henderson"  with  Ole  Grover  and  that 
thctj  did  not  take  any  people  off  the  "Henderson,"  and 
heates  the  "Henderson"  at  that  time  as  a  little  belotv 
the  bluff  and  thinks  they  reached  the  "Henderson"  four 
or  five  minutes  after  the  collision.    (Transcript,  p.  360.) 
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He  testifies  (Transcript,  p.  362)  that  he  didn't  see  the 
boats  at  the  time  of  the  colUsion,  but  saw  shadows  and 
lights,  and  states  that  they  were  a  little  below  some  trap 
piling  near  the  bluff  on  the  Oregon  side.  (Transcript, 
p.  362.)  On  cross-examination  (Transcript,  p.  365)  he 
testifies  that  he  had  not  seen  the  "Samson"  when  he  first 
saw  the  "Henderson";  that  when  he  first  saw  the  ''Sam- 
son" the  "Henderson''  was  about  abreast  the  lower  end 
of  Puget  Island  and  the  "Samson"  had  just  come  around 
the  bend  up  the  river.  He  testifies  that  he  saw  the  bright 
lights  of  the  "Samson"  over  the  woods,  afterwards  saw 
the  red  lights  of  the  "Samson''  but  never  saw  any  green 
lights  on  the  "Samson.".  (Transcript,  pp.  366-367.) 
He  testifies  (Transcript,  pp.  368-369)  that  he  did  not 
see  the  red  light  of  the  "Samson"  at  the  time  of  the  first 
signal  nor  at  the  time  of  the  second  signal,  and  does  not 
remember  seeing  any  colored  lights  on  the  "Hender- 
son," or  remembers  seeing  any  lights  on  the  oil  barge. 
He  testifies  (Transcript,  p.  371)  that  only  a  few  sec- 
onds elapsed,  in  his  judgment,  between  the  second  sig- 
nal, the  danger  signal,  the  crash  and  the  noise  of  the  an- 
chors. He  testifies  (p.  372)  that  when  he  reached  the 
"Henderson"  there  were  no  lights  on  the  "Hender- 
son," and  that  she  was  on  the  bottom,  but  not  in  the 
same  place  at  which  she  was  the  next  morning.  He 
testifies  that  he  did  not  see  the  rock  barges  when  he 
went  over  to  the  "Henderson"  but  saw  them  when  he 
came  back  from  the  "Henderson."  (Transcript,  p. 
374.  He  testifies  (Transcript,  pp.  377-378)  that  he 
did  not  see  the  "Samson"  pick  up  the  rock  barges;  that 
one  rock  barge  was  anchored  below  the  sand  bar.     He 
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testifies  (p.  370)  that  he  looked  at  the  range  of  lights 
when  he  went  over  to  the  "Henderson"  and  when  he 
came  back  from  the  "Henderson,"  but  not  for  the  pur- 
pose of  determining  on  which  side  of  the  range  lights 
the  rock  barges  were;  that  he  looked  at  the  range  lights 
at  the  time  he  saw  the  rock  barges.  He  testifies  (Tran- 
script, p.  382)  that  he  does  not  know  whether  the  "Sam- 
son" had  a  line  on  the  "Henderson"  or  not.  On  page 
383,  upon  his  re-direct  examination,  this  witness  repeats 
and  itumts  that  lie  smv  the  red  light  of  the  "Samson" 
tvhen  she  came  around  the  point  of  Puget  Island,  and 
on  page  385  insists  that  he  does  not  know  of  their  taking 
any  passengers  off  the  "Henderson." 

Ole  Grove  testifies  (Transcript,  pp.  417  to  434)  and 
again  on  pp.  452  to  479 ;  he  was  Dahl's  partner,  and  they 
were  lying  at  the  tow  head  waiting  their  turn  and  saw  the 
"Henderson"  when  she  came  up  the  river  and  the  "Sam- 
son" when  she  came  down.  He  testifies  (Transcript, 
p.  419)  that  when  he  first  saw  the  ''Henderson"  she  was 
a  little  above  the  range  lights, — about  half  way  between 
the  range  lights  and  Puget  Island;  when  she  passed  the 
tow  head  she  made  a  turn  to  pass  the  boat  in  which  Ed- 
die Grove  was,  and  after  she  passed  Eddie  she  turned  a 
little  back  toward  the  Oregon  shore.  He  testifies  (Tran- 
script, p.  421)  that  the  "Henderson"  went  over  to  the 
Oregon  shore,  but  he  did  not  think  she  was  going  too  far 
over;  that  he  saw  the  "Samson"  and  that  the  "Hender- 
son" passed  that  fisherman  and  then  as  she  passed  him, 
about  abreast  of  the  tow  head,  the  "Henderson"  blew  the 
first  whistle  and  that  this  whistle  was  answered  by  the 
"Samson,"  and  that  from  there  the  "Henderson"  and 
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the  oil  barge  kept  on  their  course  "kind  of"  on  the  Ore- 
gon shore,  and  then  in  a  little  while  the  signals  were 
blown  from  the  oil  barge  or  "Henderson"  and  then  they 
paid  no  particular  attention  until  there  were  three  or 
four  more  w^histles  blown.  On  page  422  he  says :  The 
"Samson"  came  down  and  didn't  seem  to  change  its 
course  at  all;  then  he  heard  three  or  four  whistles,  a 
crash,  the  anchors  and  saw  the  "Samson"  put  a  search 
light  on  the  "Henderson"  and  saw  the  "Henderson" 
sink.  Then  he,  wdth  his  partner,  w^ent  over  to  the  "Hen- 
derson" as  fast  as  they  could  go.  On  page  423  he  says 
he  passed  near  the  "Samson"  and  the  stone  barges  on  his 
way  over  to  the  "Henderson,"  and  that  some  one  on  the 
"Samson"  spoke  to  them,  that  they  took  three  people 
from  the  "Henderson,''  and  that  at  that  time  the  "Hen- 
derson" was  sunk  and  lying  on  her  side.  He  estimates 
that  it  took  five  minutes  for  him  to  reach  the  "Hender- 
son." On  page  424  he  testifies  that  he  could  see  the  lights 
of  the  boats  when  they  collided  and  that,  in  his  judg- 
ment, the  collision  occurred  about  fifty  feet  below  the 
bluff  on  the  Oregon  side, — just  about  the  same  place 
where  the  oil  barge  was  anchored  the  next  morning.  On 
page  426  he  testifies  that  they  did  not  make  another  drift 
that  night,  that  they  saw  the  stone  barges  were  in  the 
road  and  went  home  and  had  breakfast,  after  which  they 
came  back  again,  and  at  that  time  he  saw  stone  barges 
about  seventy-five  fathoms  on  the  Oregon  side  of  the 
range  opposite  the  tow  head  and  saw  the  "Henderson" 
(Transcript,  p.  428)  lying  a  little  above  the  point  of 
Tenas  Illihee  Island,  On  page  454  he  testifies  that  from 
the  tow  to  the  mouth  of  Grove's  Slough  is  about  three- 
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quarters  of  a  mile;  that  IVoiii  tlio  tow  head  to  tlie  hluff 
on  the  Oregon  side  is  a  httle  over  a  lialf  mile;  from  the 
tow  head  to  Tenas  Illihee  Island  more  than  half  a  mile; 
from  the  tow  head  to  the  range  line  is  110  fathoms;  that 
he  first  saw  the  "Henderson"  ahout  ahreast  the  point  of 
the  island  passing  the  fisherman  Charlie  Johnson,  and 
that  at  that  time  she  was  ahove  the  range  lights.     On 
page  457  he  testifies  that  when  the  "Henderson"  passed 
Eddie  Grove  she  was  a  little  below  the  tow  head,— 
about  sixty  fathoms,— and  on  page  458  that  the  "Hen- 
derson" got  back  on  the  range  lights  about  abreast  of  the 
tow  head  and  that  when  he  first  saw  the  "Samson"  the 
"Henderson"  had  just  passed  Eddie  Grove.     On  page 
459  he  testifies  that  the  "Henderson"  gave  the  first  sig- 
nal tchen  she  rvas  a  little  above  the  tote  head  and  was 
then  on  the  range  line;  that  at  that  time  he  saw  the  green 
light  on  the  "Samson/'  also  two  head  lights  and  lights 
on  the  barge,  but  that  he  could  not  see  the  red  light.  On 
page  460  he  testifies  he  saw  these  lights  at  the  time  the 
"Henderson"  gave  the  first  signal.     On  page  462  he 
testifies  that  he  could  not  see  the  outline  of  the  "Hender- 
son" and  oil  barge  but  could  see  the  bright  lights  on  the 
boats,  and  that  when  the  second  whistle  was  blown  all 
that  he  could  see  were  the  lights,  and  that  at  that  time 
he  saw  the  bright  lights  on  the  "Samson,"  the  green  light 
and  two  head  lights  and  one  or  two  lights  on  the  stone 
barges,  but  did  not  see  the  red  light  of  the  "Samson" 
at  all.    On  page  463  he  estimates  that  when  the  "Hen- 
derson" gave  the  second  signal  it  was  300  fathoms  away 
from  him  and  that  he  did  not  notice  the  "Samson"  an- 
swer this  signal.    On  page  464  he  says  that  at  that  time 
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the  boats  were  half  or  three-quarters  of  a  mile  away 
from  him.  On  page  465  he  testifies  that  when  he  went 
over  to  the  ''Henderson''  he  passed  the  "Samson"  uTid  the 
''Samson"  was  backing  out  of  her  scows  from  the  "Hen- 
derson" and  that  the  "Henderson"  at  that  time  was 
laying  bottom  side  up  and  a  quurter  of  a  ndle  above 
where  she  wus  the  next  morning.  On  page  467  he  tes- 
tifies that  a  row  boat  came  over  from  the  "Samson"  and 
got  to  the  "Henderson"  about  the  same  time  he  reached 
the  "Henderson,"  and  that  the  "Samson,"  when  she 
reached  the  "Henderson"  put  a  line  on  her.  On  page 
468  he  testifies  that  the  "Samson"  was  trying  to  pull  her 
back  into  the  channel.  On  page  469  he  testifies  that 
when  he  went  over  to  the  "Henderson"  he  passed  below 
the  "Samson"  and  saw  all  three  rock  barges,  but  one 
was  a  bit  farther  down  than  the  others,  and  that  he  did 
not  know  whether  this  one  was  attached  to  the  "Samson" 
or  not,  but  that  the  other  two  farther  up  were  attached. 
On  page  470  he  testifies  that  at  that  time  the  "Samson" 
was  about  fifty  feet  from  the  "Henderson."  On  page 
471  he  testifies  that  he  did  not  notice  the  lights  on  the 
rock  basges  at  that  time  and  that  he  does  not  think  the 
rock  barges  were  anchored  at  that  time.  On  page  472 
he  testifies  that  after  getting  the  people  from  the  "Hen- 
derson" on  the  "Samson"  he  went  to  lay  out  his  net,  but 
did  not  lay  out  his  net  because  he  concluded  the  rock 
barges  were  in  his  way  and  that  at  that  time  the  rock 
barges  were  anchored  and  lying  about  seventy-five  fath- 
oms on  the  Oregon  side  of  the  range  lights  and  that  the 
next  morning  when  he  came  to  lay  out  his  net  the  rock 
barges  were  gone. 
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THE  STOUV  OF  THE  OFFIC  P:RS  AND  CHEW 
OF  THE  SAMSOX  AND  KEUX. 

Charles  Jordan,  tlie  pilot  who  had  charge  of  the  navi- 
fjation  of  the  "Samson"  and  her  tows  at  the  time  of  the 
collision,  testifies  that  when  he  came  on  duty  the  night 
of  the  21-22  July,  1911,  he  looked  around  at  his  ves- 
sel and  her  tows  and  that  there  was  a  white  light  on  the 
l>ow  of  the  port  scow,  a  white  light  on  the  bow  of  the  star- 
board scow,  two  white  mast  head  lights,  a  red  light  on 
the  i)ort  side  of  the  "Samson,"  a  green  light  on  the  star- 
board side  of  the  "Samson"  and  a  light  aft  on  the  "Sam- 
son" on  the  mainmast.  (Record,  pp.  589-590.)  He 
testifies,  page  592,  that  he  saw  the  "Kern"  almost  con- 
tinuously from  the  time  he  was  between  Pancake  Point 
and  Coffee  Island  until  she  went  into  Bugby  Hole;  that 
as  she  went  around  the  point  of  Puget  Island  he  lost 
sight  of  her  and  that  he  was  then  about  half  w^ay  betsveen 
Pancake  Point  and  Coffee  Island;  that  he  saw  the 
"Kern"  again  after  she  rounded  the  lower  point  of  Puget 
Island  at  Bugby  Hole;  that  before  rounding  the  point 
of  Puget  Island  he  gave  one  long  blast  of  the  whistle. 
On  pages  593-594  he  testifies  that  in  rounding  the  point 
of  Puget  Island  he  had  to  haul  well  over  to  the  starboard 
side  of  the  channel  going  down,  as  there  a  fisherman  who 
showed  him  a  red  light  when  he  was  abreast  of  Bugby 
Light;  that  he  turned  the  point  of  the  island  close  to  the 
Puget  Island  side  on  a  port  helm.  When  he  turned  to 
the  point  of  the  Island  he  saw  the  lights  of  the  "Kern" 
again  and  saw  what  afterwards  proved  to  be  the  "M.  F. 
Henderson"  and  Oil  Barge  No.  93;  that  he  heard  the 
passing  signal  exchanged  between  the  "Henderson"  and 
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"Kern"  after  he  got  in  sight  of  them  around  the  point  of 
Paget  Island  and  that,  in  his  judgment,  the  "Kern" 
passed  the  "Henderson"  and  oil  barge  about  the  lower 
point  of  Puget  Island  where  the  Cathlamet  Slough 
comes  in.  On  pages  595-596  he  describes  his  course, 
after  he  turned  the  point  of  Puget  Island,  as  follows : 

"A.  Well,  I  told  the  man  at  the  wheel  to  steer  for 
the  Upper  Skamokawa  light,  as  he  always  did,  and  then 
I  had  seen  these  boats  coming,  so  I  told  him,  as  long  as 
we  was  well  over,  we  better  hold  up  that  way  a  little  to 
steady  her  up  there;  so  we  steadied  up,  headed  a  little 
above  Skamokawa  upper  light.  Shortly  after  that  the 
oil  barge  gave  one  whistle,  so  I  told  him  to  port;  she 
was  going  down  with  the  ebb  tide,  setting  over  all  the 
time ;  and  the  oil  barge  didn't  seem  to  change  her  course 
any,  so  I  says  'Port  a  little  more,  John.'  That  fellow  is 
steering  bad,  anyhow  we  Avill  give  him  plenty  of  room, 
keep  off  going  down.  I  could  see  both  red  and  green 
lights.  I  said,  'John,  by  Jingo,  there  is  something  wrong 
with  that  fellow.  He  don't  seem  to  move  at  all.  He 
holds  right  in  the  course;  there  is  something  wrong.'  I 
says,  'Port  again,  she  is  coming.'  Shortly  afterwards 
the  oil  barge  blew  another  whistle  and  I  answered  and  I 
said  'Hard  aport.'  John  says  'Hard  aport  now.'  I 
heard  the  bell  ring,  put  my  hand  on  the  dial,  saw  she  was 
hard  over  and  the  boat  was  swinging.  I  just  let  go  the 
whistle  cord;  as  I  let  go  I  happened  to  glance  at  the 
compass  and  saw  she  was  headed  around  north  half  east. 
The  boat  was  still  swinging  on  the  screw.  Wasn't  only 
a  few  seconds  between  the  last  whistle  until  the  crash 
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came.  I  was  well  in  towards  the  Piiget  Island  side  then, 
just  a  little  below  Mr.  Ostervolt's  seining  house. 

Q.  Had  you  at  that  time  gone  down  on  the  Hunt- 
ing Island  range  lights? 

A.     No,  sir,  I  Tinker  got  onto  the  ranges  at  all. 

Q.     Did  you  obsen^e  those  ranges  timt  night? 

A.     Yes,  sir. 

Q.  What  was  their  condition  as  to  being  open  or 
not? 

A.  Theij  were  well  open  on  the  upper  side.  In  fact 
I  neiyer  get  on  the  ranges  until  I  get  further  down  than 
where  the  collision  took  place  that  night.  Never  come 
on  the  range  until  I  was  further  down  than  we  were  that 
night." 

Record  pages  597  to  599  he  testifies  that  when  the 
"Henderson"  and  her  tow  gave  the  first  passing  signal 
he  thinks  they  were  half  a  mile  away;  that  he  answered 
this  signal  immediately;  that  when  the  second  passing 
signal  was  given  he  thinks  the  vessels  were  not  more  than 
400  or  500  feet  apart;   that  he  answered  this  signal 
promptly;  that  at  this  time  he  saw  both  the  red  and 
green  lights  of  the  "Henderson"  and  her  tow;  that  at 
this  time  his  helm  was  hard  aport,  and  as  soon  as  he  an- 
swered the  signal  he  gave  the  signal  to  back;  indeed,  that 
he  thinks  he  gave  the  signal  to  back  before  he  answered 
the  second  signal;  that  at  that  time  the  reflection  of  the 
white  lights  from  each  of  the  barges— port  and  star- 
board—were visible;  that  at  that  time  he  thinks  he  was 
700  or  800  feet  off  the  Puget  Island  shore,  a  little  below 
Mr.  Ostervolt's  seining  house  where  he  lives  and  just  be- 
low Grove's  Slough;  that  he  could  see  up  the  Slough 
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and  saw  a  scow  house  there  tied  to  the  bank.  On  page 
601  he  testifies  that  at  the  time  of  the  colHsion  he  was 
300  feet  above  the  range  line  toward  the  Puget  Island 
side.  On  page  602  he  testifies  that  the  port  rock  scow 
hit  the  off  barge  a  glancing  blow,  forward  and  slid  along 
the  oil  barge  and  hit  the  stem  of  the  "Henderson,"  and 
that  at  about  the  same  time  she  hit  the  stem  of  the  "Hen- 
derson," the  middle  rock  scow  struck  the  ''Henderson' 
just  under  the  forward  port  house ^  and  when  the  "Hen- 
derson" was  struck  by  the  center  rock  barge  the  bow  of 
this  barge  was  about  175  feet  from  where  he  stood.  On 
page  603  he  testifies  that  the  "Henderson"  was  broken 
loose  immediately;  that  the  "Henderson"  was  backing; 
that  she  broke  loose  and  went  around  the  stern  of  the 
oil  barge ;  that  the  oil  barge  kept  on  her  way ;  that  about 
three  minutes  afterwards  he  heard  the  anchor  chains  go 
out;  and  that  at  that  tirne  the  oil  barge  has  passed  him 
quite  a  way.  On  page  604  he  testifies  that  immediately 
after  the  collision  he  ordered  the  "boys"  to  get  the  boat 
over  right  away  and  to  cut  loose  from  the  scows  or  an- 
chor the  scows.  Some  of  the  crew  ran  forward  and  an- 
chored two  of  the  scows ;  that  he  saw  the  man  on  the  port 
barge  and  instead  of  anchoring  the  scow  immediately  he 
went  forward  and  took  a  light,  set  that  down  and  picked 
up  the  one  that  had  been  on  the  bow  of  his  barge  and 
went  down  to  examine  the  scow;  that  at  this  time  the 
lines  of  this  barge  were  off;  that  the  mate  and  two  sailors 
got  into  a  boat  and  went  to  the  "Henderson";  that  while 
alongside  the  two  scows,  some  fishermen  came  out,  and 
that  he  told  him  to  hurry  to  the  "Henderson";  that  at 
this  time  he  was  lying  on  the  starboard  side  and  the  pas- 
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sengers  wore  on  the  guard  or  the  scow;  that  he  turned 
the  searcldight  on  and  saw  the  passengers  there;  that  as 
soon  as  he  got  loose  from  the  scows  he  went  to  the  "Hen- 
derson";  that  she   was  drifting  toward   Tenas   Illihee 
Island;  that  in  going  to  the  "Henderson'  he  noticed  the 
range  lights,  and  that  he  had  to  cross  the  range  lights 
to  get  dozen  to  ichere  the  "Henderson"  teas;  that  when 
he  got  to  the  "Henderson"  he  put  a  line  on  her,  and  that 
at  that  time  she  was  a  little  below  the  ranges ;  that  he  put 
the  head  line  on  her  and  towed  her  toward  Tenas  Illihee 
Island;  that  he  stood  by  the  "Henderson"  for  about  an 
hour  and  a  half  after  she  grounded  to  keep  her  on  the 
beach  so  that  ^vhen  the  tide  fell  she  would  stay;  that  he 
thinks  after  the  collision  took  place,  the  "Henderson," 
between  the  towing  and  shoving  of  the  "Samson"  and 
her  own  drifting,  went  about  two-thirds  of  the  way 
across  the  river  toward  the  Tenas  Illihee  side.    On  page 
607  he  testifies  that  after  leaving  the  "Henderson"  the 
next  morning,  they  took  the  passengers  up  to  the  oil 
barge  where  she  was  anchored  up  under  the  bluff  at 
Bugby;  that  they  then  went  back  and  picked  up  the 
three  rock  barges,— picked  up  No.  9  first,  which  at  that 
time  was  way  down  on  the  edge  of  the  sand  spit,  the 
lower  end  of  Puget  Island  well  into  the  beach,  in  his 
judgment,  not  more  than  150  or  200  feet  from  the  beach; 
that  she  teas  in  shoal  water  and  that  tliey  kicked  up  mud 
in  getting  her  away;  that  then  he  went  up  to  the  two 
barges  anchored  above  and  picked  them  up;  that  they 
were  just  abreast  of  the  small  slough  at  the  lower  end 
of  the  Ostervolt  seining  ground;  that  they  were  an- 
chored, had  lights  burning  and  were  between  300  and  400 
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feet  off  the  beach  on  the  Puget  Island  side;  that  at  this 
time  it  was  fairly  light.  On  page  609  he  testifies  that 
when  he  went  over  to  the  oil  barge  she  was  anchored; 
that  the  anchors  went  out  from  forward  and  that  she 
tailed  toward  Clifton  channel, — right  toward  the  Oregon 
shore  off  the  beach  probably  300  feet.  This  witness  tes- 
tifies that  oil  barge  No.  91  and  oil  barge  No.  93  are  prac- 
tically the  same!  that  he  landed  one  of  these  oil  barges 
at  the  dock  at  Portsmouth ;  that  he  stopped  his  hoot  half 
a  mile  from  the  landing  place;  that  he  had  had  experi- 
ence in  towing  sea-going  vessels,  and  that  in  his  judg- 
ment, if  such  a  vessel  as  oil  barge  No.  93,  moving  at  the 
rate  of  three  or  four  miles  an  hour,  were  suddenly  cut 
loose  from  the  tug  boat,  she  would  drift  at  least  a  mile 
in  still  water  and  that  she  would  dnft  at  least  a  quarter 
of  a  mile  against  such  a  current  as  prevailed  in  the  Co- 
lumbia river  at  the  time  and  place  of  the  collision;  that 
he  does  think  that  if  the  "Henderson"  backed  for  a 
minute  before  the  collision,  the  backing  would  have  had 
little  effect  upon  the  momentum  of  the  oil  barge ;  that  he 
was  mate  at  one  time  upon  the  "Henderson"  and  ac- 
quainted with  her;  that  in  his  judgment  the  breaking  of 
the  lines  with  which  the  "Henderson"  was  lashed  to  the 
oil  barge  would  cause  a  slight  jar  and  would  not  retard 
the  momentum  of  the  oil  barge  appreciably;  and  that, 
in  his  judgment,  the  oil  barge  cut  loose  from  the  "Hen- 
derson"  under  the  conditions  which  prevailed  that  night, 
would  go  a  quarter  of  a  mile.  On  pages  619  and  620 
he  testifies  that  when  he  saw  the  oil  barge  the  next  morn- 
ing after  the  accident  some  paint  had  been  freshly 
rubbed  off  and  that  there  was  black  and  yellow  paint 
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on  harge  No.  9  where  she  had  struck  the  oil  barge; 
that  the  next  morning  after  the  accident  he  examined  the 
port  scow,  Xo.  9,  and  that  it  had  a  dent  in  the  bow  and 
some  other  injuries;  that  the  middle  scow,  No.  27,  had 
the  deck  torn  loose  from  the  stanchions  and  some  of  the 
rock  were  moved  on  the  deck.  On  page  621  and  follow- 
ing this  witness'  attention  was  called  to  libellant's  Ex- 
hibit 1  and  particularly  to  the  several  notations  made 
on  this  exhibit  by  the  witness  Edward  Sullivan,  and  tes- 
tifies that  if  the  oil  barge  was  at  the  position  shown  on 
the  chart  by  Captain  Sullivan  at  the  time  when  he  first 
sighted  the  "Samson,"  the  only  colored  light  on  the 
"Samson"  xchich  icould  have  been  in  sight  would  have 
been  the  green  light;  that  if  the  oil  barge  was  in  the  po- 
sition marked  "X,"  which  is  the  place  at  which  she  was 
located  by  Captain  Sullivan  at  the  time  the  first  passing 
signal  was  given,  the  only  colored  light  on  the  "Sam- 
son" which  would  have  been  visible  ivas  the  green  light; 
that  if  the  oil  barge  had  been  at  any  of  the  positions 
marked  by  Captain  Sullivan  on  the  chart  at  which  he 
testified  she  was  at  the  time  of  the  second  whistle  was 
given  the  only  colored  light  from  the  "Samson"  which 
would  have  been  visible  to  the  oil  barge  was  the  green 
light.  On  pages  625  and  following  this  witness  located 
on  libellant's  Exhibit  1  the  place  of  the  collision,  the 
place  where  the  two  rock  barges  were  anchored  the  next 
morning,  the  place  where  the  "Henderson"  was  when 
he  left  her  the  next  morning;  and  on  the  chart,  claim- 
ant's Exhibit  A,  this  witness,  pages  626  the  following, 
locates  where  the  "Samson"  was  when  he  first  saw  the 
oil  barge,  where  the  oil  barge  was  at  the  time  when  the 
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collision  occurred,  where  the  two  rock  barges  were  picked 
up  the  next  morning,  where  the  third  rock  barge  was 
picked  up  the  next  morning,  the  Upper  Skamokawa 
light  and  Bugby  light.  On  page  628  he  testifies  that  he 
did  everything  he  could  think  of  to  avoid  the  collision, 
and  on  page  629  he  testifies  that  if  the  port  barge  of  the 
"Samson"  so  struck  the  "Henderson"  as  claimed  by  the 
libellant,  it  would  have  left  nothing  of  the  "Henderson." 
On  pages  630  and  following  of  the  record  the  witness 
testifies  that  if  the  "Henderson"  and  her  tow  were  run 
on  the  course  indicated  by  Captain  Sullivan  be- 
tween the  point  where  he  first  saw  the  "Sam- 
son and  the  point  where  the  collision  took  place; 
and  the  "Samson"  was  running  on  the  course 
pointed  out  by  Captain  Sullivan  from  the  point 
where  he  locates  the  "Samson,"  to  the  point  of  col- 
lision, the  only  light  of  the  "Samson"  w^hich  would  have 
been  visible  to  the  "Henderson"  would  have  been  the 
green  light  and  the  only  light  of  the  "Henderson"  and 
the  oil  barge  which  would  have  been  visible  to  the  "Sam- 
son" would  have  been  the  red  light;  and  that  if  the  two 
vessels  were  running  on  these  two  courses  as  claimed  by 
Captain  Sullivan,  in  his  judgment,  the  white  light  on  the 
port  barge  of  the  "Samson's"  tow  would  have  been  ob- 
scured by  the  rock  on  the  center  barge.  On  pages  633 
and  following,  this  witness  testifies  that  if  the  oil  barge 
and  "Henderson"  were  at  the  place  where  he  locates 
them  when  he  first  saw  them,  the  "Samson"  at  the  place 
where  he  first  locates  the  "Samson"  when  he  first  saw  the 
oil  barge  and  the  "Henderson"  and  they  had  pursued 
the  courses  which  the  witness  testifies  to,  all  the  lights  of 
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the  oil  harge  and  "Henderson"  would  have  been  in  sight 
at  all  times,  though  the  green  light  might  have  been  shut 
out  a  part  of  tlie  time  when  the  vessels  were  about  100 
feet  apart.  On  pages  G37  and  following  the  witness  tes- 
tifies that  he  is  aecjuainted  with  the  manner  in  which  tow- 
ing is  conducted  on  the  Columbia  river  in  going  up  and 
down  the  river  around  Puget  Island;  that  tow  boats 
tmcing  up  stream  usually  keep  toward  the  Pugct  Island 
side;  that  he  has  several  times  xcatehed  Captain  Sullivan 
when  he  was  toicing  along  that  Island  and  that  he  kept 
on  the  Puget  Ishnd  side  of  the  ranges.  On  page  638 
the  witness  testifies  that  he  has  several  times  been  pres- 
ent when  vessels  like  the  "Samson"  and  "Kern"  and 
other  boats  have  hit  barges,  and  that,  in  his  judgment, 
the  striking  of  the  bow  of  barge  Xo.  9  by  the  stem  of  the 
"Henderson"  in  the  manner  in  which  he  describes,  would 
possibly  not  have  had  much  effect  upon  the  stem  iron. 

STORY  OF  HANS  JENSEN. 

The  testimony  of  this  witness  is  found  in  the  record 
on  pages  787  to  795.  He  was  on  duty  as  engineer  at  the 
time  of  the  collision  and  in  charge  of  the  engine.  He 
testifies,  page  788,  that  at  or  just  before  the  collision  he 
got  four  gongs  and  one  jingle,  which  means  to  run  the 
boat  from  full  speed  ahead  to  full  speed  astern;  that  he 
felt  the  shock  by  the  collision  very  slightly;  that  he 
obeyed  the  bells  at  once.  On  page  789  he  tstifies  that 
while  backing  up  he  got  a  stop  bell,  and  that  he  thinks 
about  ten  minutes  thereafter  he  got  another  backing 
bell  and  that  at  this  time  some  of  the  rock  barges  were 
alongside  of  the  "Samson."    On  pages  790  to  791  he  tes- 
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tifies  that  he  saw  the  rock  barges  when  they  were  picked 
up  the  next  morning;  that  two  of  the  barges  were  lashed 
together  and  were  picked  up  last;  that  these  he  didn't 
pay  any  attention  to  and  cannot  locate,  but  the  other 
barge  which  they  picked  up  first  was  so  far  down  that  he 
could  see  Cathlamet  looking  up  Cathlamet  channel,  and 
that  it  was  about  one  barge  length  from  the  Puget  Island 
shore.  On  page  792  he  testifies  that  he  went  on  duty  that 
night  at  twelve  o'clock  and  remained  on  duty  until  six 
in  the  morning  when  he  was  relieved  by  the  chief  en- 
gineer. On  page  794  he  testifies,  on  cross-examination, 
that  he  did  not  hear  any  of  the  whistles  of  the  "Hender- 
son" or  the  oil  barge,  but  heard  both  signals  from  the 
"Samson." 

Frank  H.  Goodell  Avas  the  chief  engineer  upon  the 
"Samson";  he  went  on  duty  at  twelve  o'clock,  and  at 
the  time  of  the  collision  was  in  bed  aft  on  the  upper  deck, 
the  door  of  his  room  opening  forward,  swinging  from 
the  starboard  side  and  the  opening  shuts  out  the  view 
from  the  port  side.  He  heard  the  bells  on  the  "Sam- 
son" from  full  speed  to  full  speed  astern;  went  out  of 
his  room  facing  the  starboard  side;  saw  the  shore;  lo- 
cated himself;  started  across  the  other  way  to  look  and 
saw  the  oil  barge  sUde  by.  (Transcript,  p.  797.)  He 
did  not  see  the  impact.  He  heard  the  two  signals  from 
the  "Samson,"  but  did  not  hear  the  signals  from  the 
"Henderson."  He  testifies  that  when  he  located  him- 
self, he  thinks  he  was  about  300  feet  from  the  Puget 
Island  shore.  (Transcript,  p.  798.)  He  locates  the 
"Samson"  at  that  time  on  the  chart,  claimant's  Exhibit 
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B,  as  about  opposite  u  small  slouch.      (Transcript,  p 
799.)     When  the  oil  barge  went  by  him  he  did  not  watch 
her  farther,  but  went  down  to  the  engine  room  and  then 
went  on  deck  again  and  aided  in  casting  off  the  starlx)ard 
stern  line  which  reached  from  the  starboard  comer  of 
the  starboard  barge  to  the  after  starboard  quarter  of  the 
"Samson."     (Transcript,  p.  801.)     He  heard  the  rock 
barges  anchored  and  remembers  the  "Samson"  backing 
out  from  them  after  they  were  anchored;  he  did  not  hear 
any  anchors  on  the  oil  barge.     (Transcript,  p.  802.)  He 
knows  that  the  "Samson"  put  a  line  upon  the  "Hender- 
son"; thinks  that  this  was  done  ten  minutes  after  the  col- 
lision, and  thinks  that  the  "Samson"  dragged  the  "Hen- 
derson" 600  or  700  feet.     (Transcript,  p.  804.)     He  tes- 
tifies in  regard  to  picking  up  the  barges  the  next  morn- 
ing; No.  9,  the  port  barge,  was  first  picked  up  and  he 
testifies  that  she  was  well  down  toward  the  sand  bar  at 
the  foot  of  Puget  Island  and  approximately  200  feet 
from  the  shore  and  was  anchored.     (Trancript,  p.  805.) 
He  also  was  present  when  the  other  two  rock  barges 
were  picked  up  by  the  "Samson"  and  testifies  that  they 
were  600  or  700  feet  above  the  one  barge,  probably  300 
feet  from  the  Puget  Island  shore  and  anchored  a  little 
below  the  mouth  of  a  little  slough  around  which  he  tes- 
tifies the  collision  occurred.     (Transcript,  p.  806.)     He 
examined  the  two  rock  barges  the  next  morning  and 
found  No.  9 — the  port  barge — not  injured  much,  the 
guard  around  the  nose  turned  up  and  broken  somewhat. 
The  middle  barge.  No.  27,  had  its  bow  stove  in  and  the 
top  hatch  torn  off.     (Transcript,  p.  808.)     On  page  811 
he  testifies  further  regarding  the  injuries  to  the  port 
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barge  and  the  center  barge,  and  says  he  noticed  black 
paint  over  the  guard  of  the  port  barge  where  it  was 
rolled  up.  He  testifies  that  those  injuries  were  not  on 
the  barges  at  the  time  when  he  examined  them  a  few 
days  before.  On  page  829  of  the  transcript  he  locates 
where  the  oil  barge  was  anchored  the  next  morning  and 
testifies  that  she  was  anchored  right  helow  the  bluff  tail- 
ing down  toward  the  old  fish  trap  into  Prairie  channel 
and  about  300  feet  from  the  shore.  On  page  848  he  tes- 
tifies that  he  thinks  the  stone  barges  were  anchored  in 
five  minutes  and  that  the  "Samson"  was  not  manipulat- 
ing them  but  drifting.  On  page  856  he  testifies  that 
when  they  picked  up  the  barges  they  were  so  close  to 
shore  that  the  propeller  was  digging  up  mud. 

Peter  Lursted  was  a  seaman  on  the  "Samson."  He 
was  not  on  duty  at  the  time  of  the  collision;  he  was 
aroused  by  the  trouble  bell.  He  got  on  deck  just  at  the 
time  of  the  collision  and  was  on  the  port  side  forward. 
When  he  came  on  deck  the  "Samson"  with  her  barges 
seemed  to  be  heading  toward  the  Puget  Island  shore. 
He  was  one  of  the  sailors  who  got  into  the  boat  and  went 
over  to  the  "Henderson."  He  didn't  notice  the  range 
lights  when  he  went  over  because  he  was  pulling.  This 
boat  was  the  first  boat  to  get  to  the  "Henderson."  He 
was  on  the  "Samson"  when  she  picked  up  the  stone 
barges  the  next  morning.  He  testifies  in  regard  to  pick- 
ing up  the  barges.  (Transcript,  pp.  870  and  follow- 
ing.) He  testifies  that  they  picked  up  the  port  barge 
first  and  it  was  about  200  feet  from  the  shore  and  an- 
chored.    He  testifies  that  the  other  barges  were   an- 
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chored;  tlmt  tliev  were  pieked  up  and  were  about  the 
same  distauee  from  the  Pu^et  Island  shore.  He  testi- 
fies, page  873,  that  all  of  the  rock  barges  were  near  to 
the  Washington  shore  when  they  were  picked  up.  This 
witness  testifies  (Transcript,  p.  875)  that  he  had  fre- 
quently steered  the  "Samson"  and  that  their  accustomed 
course  when  they  get  around  Bugby  Hole  is  to  steer  for 
Skamokawa  light  until  they  get  the  ranges  in  line;  that 
in  steering  the  "Samson"  and  her  barges  from  Bugby 
Hole  until  they  got  to  Skamokawa  light  they  give  her 
port  helm. 

Elmer  Grunstad  was  pilot  on  the  "Daniel  Kern"  on 
the  evening  of  the  collision  and  on  duty  on  the  "Daniel 
Kern"  when  she  passed  the  "Henderson."  He  testifies, 
page  883,  that  they  passed  the  "Henderson,"  as  near  as 
he  could  judge,  down  toward  Cathlamet  cut-off,  a  little 
above  that  slough, — what  is  called  Cathlamet  cut-off. 
This  witness  testifies  (Transcript,  p.  884)  that  he  no- 
ticed the  manner  in  which  the  "Henderson"  and  her  tow 
was  steering,  that  when  he  swung  in  on  the  ranges,  her 
green  light  first  disappeared  and  then  showed  in  sight 
again,  and  that  he  got  on  the  lower  side  of  the  ranges  in 
order  to  get  clear  of  her,  and  while  he  was  getting  off, 
the  red  light  disappeared.  The  "Kern"  passed  the  "Hen- 
derson" to  starboard.  This  witness  testifies  that  he  saw 
the  lights  of  the  "Samson"  behind  him  all  the  way  until 
he  j)assed  Bughy  Hole  and  that  the  "Sammn"  was,  in 
his  judgment,  between  half  a  mile  to  one  mile  behind 
him,  and  that  he  noticed  two  white  lights  on  the  barges. 
He  testifies  (Transcript,  p.  893)  that  when  you  get  to 
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Bugby  Hole  you  carry  a  little  port  helm  until  you  make 
the  turn  and  until  you  get  on  the  ranges,  and  on  page 
895  he  testifies  that  he  had  not  passed  Cathlamet  Slough 
when  he  met  Sullivan.  On  page  897  he  testifies  that  he 
passed  Sullivan,  he  thinks,  less  than  a  quarter  of  a  mile 
above  Cathlamet  Slough. 

Thomas  A.  Parker  testifies  that  at  the  time  of  the 
collision  he  was  on  the  "Samson"  on  deck  on  the  port 
side  of  the  house.  He  testifies  (Transcript,  pp.  911  and 
following)  that  he  saw  the  collision;  that  when  he  got 
on  deck  he  saw  the  port  rock  barge  strike  the  oil  barge  on 
the  bluff  of  the  bow  and  glance  off  and  at  the  time  the 
"Henderson's"  lines  parted  and  the  port  barge  went 
down  against  the  "Henderson."  He  testifies  (Tran- 
script, p.  912)  that  he  saw  the  oil  harg\e  as  soon  as  the 
collision  took  place,  go  right  along  and  that  he  heard 
one  tchistle  from  the  "Samson"  a  few  seconds  before  the 
collision  which  wakened  him;  that  he  heard  two  backing 
bells  from  the  "Samson,"  and  as  soon  as  he  got  dressed 
went  for  the  life  boat  and  went  over  to  the  "Henderson." 
On  page  914  he  testifies  that  the  "Samson's"  life  boat 
was  the  first  boat  to  reach  the  "Henderson,"  and  that  it 
was  there  at  least  a  minute  before  any  other  boat  arrived. 
On  page  915  he  testifies  that  after  he  had  taken  the  men 
from  the  "Henderson"  over  to  the  "Samson"  he  went 
back  and  got  a  line  on  the  "Henderson."  On  page  916 
he  testifies  in  regard  to  picking  up  the  barges  the  next 
morning.  He  testifies  that  the  lone  barge  was  first 
picked  up,  that  it  was  close  down  to  the  end  of  Puget 
Island  and  about  200  feet  from  the  shore  in  shallow  wa- 
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tcr,  and  that  they  stirred  up  mud  tchrn  thei/  got  it.  lie 
testifies  that  two  barges  were  anchored  together  near  the 
little  slough  approximately  200  feet  from  the  Piiget 
Island  shore.  (Transcript,  p.  017.)  On  page  918  he 
testifies  that  he  thinks  the  collision  occurred  out  500  feet 
from  the  Pugct  Island  shore,  pretty  close  to  the  place 
where  the  two  barges  were  anchored,  and  on  page  919 
he  testifies  tliat  the  "Samson"  and  her  barges  at  the  time 
of  the  collision  seemed  to  be  pointed  toward  the  lower 
end  of  Puget  Island.  On  the  same  page  he  testifies  that 
he  heard  no  orders  given  from  the  "Henderson"  or  the 
oil  barge,  and  heard  no  anchors  run  out  on  the  oil  barge. 
On  page  920  he  testifies  to  examining  the  rock  barges; 
that  he  examined  the  rock  barges  at  the  time  they  got 
them  from  the  "Hercules"  and  that  the  port  barge  at  that 
time  was  in  first-class  condition.  On  page  921  he  testi- 
fies th^r^he  examined  the  center  barge,  that  he  was  in- 
formed the  barge  was  leaking,  and  that  he  found  her 
leaking  pretty  badly.  On  page  922  he  testifies  that  when 
the  barges  were  picked  up  there  was  a  white  light  on  the 
port  side  and  a  white  light  on  the  starboard  side  of  each 
of  the  two  outside  barges.  On  pages  922-3  he  testifies  in 
regard  to  going  alongside  the  oil  barge  in  the  morning 
and  testifies  that  she  was  under  the  bluff,  down  below  the 
bluff  a  little,  that  her  stern  was  stringing  quite  a  ways 
down  like  as  if  she  was  going  down  Prairie  Channel. 
On  page  923  he  testifies  that  he  noticed  the  Hunting 
Island  Range  lights  when  he  went  over  to  the  "Hen- 
derson" in  the  life  boat,  and  that  when  they  got  out 
the  boat  they  were  on  the  upper  side  of  the  Puget  Island 
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ranges,  and  that  when  they  got  to  the  "Henderson'*  in 
the  life  boat  she  was  above  the  ranges. 

Fred  Pederson  was  oiler  and  fireman  upon  the 
"Henderson"  and  was  on  duty  at  the  time  of  the  col- 
lision. He  testifies  (Transcript,  pp.  1007  and  follow- 
ing) that  he  was  sitting  in  the  doorway  on  the  port  side 
of  the  *' Samson"  and  heard  the  "Henderson"  whistle, 
and  could  not  say  whether  it  was  the  "Henderson"  or 
the  oil  barge.  He  immediateljr  went  out  on  deck  to  see 
which  boat  was  approaching,  and  as  he  stepped  out  he 
eould  not  see,  and  walked  up  forward,  and  as  he  got 
over  near  the  forward  end  of  the  house  he  saw  two  green 
lights  and  two  objects.  Prettj'-  soon  after  they  blew  one 
long  whistle  to  pass  again  and  a  few  seconds  after  that 
the  crash  came.  It  looked  to  him  that  the  "Hender- 
son" and  oil  barge  changed  her  course  very  rapidly  and 
swung  very  rapidly  to  starboard  and  swung  right  into 
the  ranges.  He  testifies  that  he  heard  the  first  signal 
from  the  "Henderson"  answered  by  the  "Samson,"  and 
that  it  was  answered  promptly ;  that  he  heard  the  second 
signal  from  the  "Henderson"  ansxvered  by  the  "Sam- 
son" and  that  it  was  answered  promptly.  On  page  1009 
he  testifies  that  he  saw  the  port  barge  just  graze  the  oil 
barge  and  strike  the  stem  of  the  "Henderson"  and  the 
middle  barge  mashed  into  the  port  side  of  the  "Hen- 
derson*'; that  he  saw  the  oil  barge  after  the  crash,  that 
she  was  broken  loose  and  was  going  by  the  "Samson," 
seemingly  rapidly;  that  after  the  oil  barge  passed  he 
watched  the  oil  barge  farther  and  did  not  hear  any  an- 
chors let  go  on  the  oil  barge  or  any  orders  from  the 
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Henderson"  or  tlw  oil  banji-  to  Ut  go  the  anchors.  On 
l)a«^e  1011  he  testifies  that  after  the  eolHsioii  he  saw  the 
**IIeii(lerson"  until  her  lights  went  out;  that  at  that  time 
the  "Samson"  was  anehoring  her  barges  hut  that  her 
engines  were  not  working.  He  also  testifies  that  he  heard 
the  stop  and  full  speed  astern  hells  on  the  "Samson," 
and  that  the  same  were  given  before  the  seeond  whistle 
was  blown.  On  page  1012  he  testifies  that  he  saw  the  one 
rock  barge  picked  up,  that  it  was  on  the  Puget  Island 
side  about  150  feet  from  the  shore.  This  witness  also  tes- 
tifies to  examining  the  rock  barges  the  next  morning,  and 
he  produced  a  sketch  which  he  had  made  himself  show- 
ifig  the  way  the  boats  looked  to  him,  (Transcript,  p. 
1016)  which  sketch  was  offered  in  evidence  marked 
"Claimant's  Exhibit  C."  On  page  1021  this  witness  tes- 
tifies that  he  heard  the  order  "hard  aport"  given  from  the 
oil  barge,  that  he  heard  it  repeated,  and  that  this  order 
was  given  just  after  the  collision.  On  page  1029  he  tes- 
tifies that  this  order  sounded  to  him  like  it  came  from  the 
after  part  of  the  oil  barge. 

Xenephon  IMerjano  was  the  barge  man  on  barge  Xo. 
9  at  the  time  of  the  collision.  He  was  on  the  barge  at  the 
time  of  the  collision  and  asleep.  He  testifies  (Tran- 
script, p.  1052)  that  he  put  the  light  on  barge  No.  9  the 
night  of  the  collision  on  the  port  side  and  that  it  teas 
carried  on  the  barge  at  the  time  the  collision  occurred. 
That  he  got  up  and  found  his  scow  axca?/  from  the 
other  scores  and  from  the  "Samson"  too;  that  he 
took  a  light  from  the  cabin  and  went  forward; 
when     he     got     forward     he     saw      the      bow      was 
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smashed  up;  that  he  ran  back,  put  that  light 
on  the  bits  (that  is  what  they  call  the  post  they  make 
fast  the  line  on)  and  took  the  other  light  which  he  had 
for  his  side  light ;  that  at  that  time  the  barge  was  not  an- 
chored ;  he  was  adrift ;  he  was  afraid  that  there  might  be 
some  other  steamer  passing  which  would  strike  him 
again;  that  he  took  the  side  light  and  went  down  below 
to  see  if  the  water  was  coming  in  and  found  the  hole 
about  16  inches  above  the  water  line;  that  he  examined 
the  scow  along  and  was  drifting  down  the  river  all  the 
time ;  that  when  he  found  his  scow  was  all  right  he  came 
up  and  was  still  drifting;  then  he  dumped  his  anchor 
overboard  and  remained  on  that  barge  the  balance  of 
the  night  and  was  there  when  the  barge  was  picked  up 
the  next  morning.  On  page  1055  he  says  that  he  was 
about  180  feet  from  the  shore  on  the  starboard  side  go- 
ing down  the  stream.  This  witness  had  been  a  seaman 
for  sixteen  years,  and  he  testifies  that  he  put  out  that 
light  on  the  port  side  of  his  barge  as  soon  as  it  became 
dark,  as  soon  as  the  "Samson"  put  out  her  lights.  On 
page  1055  he  testifies  that  prior  to  the  collision  this  barge 
was  all  right;  the  next  morning  he  also  noticed,  besides 
the  fact  that  the  barge  was  broken  some,  black  paint 
along  from  the  bow  aft  for  15  or  20  feet,  and  that  this 
paint  was  not  on  this  barge  before  that  night. 

Captain  Joseph  O.  Church  was  master  of  the  "Sam- 
son" on  the  night  of  the  collision,  and  was  on  duty  at  the 
time  they  changed  tows  with  the  "Hercules."  He  tes- 
tifies on  page  1070  that  he  noticed  the  lights  on  the 
barges  at  the  time  he  picked  them  up  that  night  and  took 
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tlR-m  Ironi  the  "Hercules";  that  there  teas  a  tchite  light 
on  the  jxjrt  barge  on  the  jmrt  side  and  a  rchite  light  on 
the  starbcHird  barge  on  the  starboard  side;  that  he  was 
on  duty  for  sometime  after  the  barges  were  taken  from 
the  "Hercules"  and  could  see  that  these  lights  were  still 
burning  on  these  barges  so  long  as  he  was  on  duty.  He 
testifies  that  he  does  not  remember  hearing  any  whistles 
from  the  "Samson,"  but  remembers  hearing  some  short 
whistles  from  the  "Henderson"  just  as  he  woke  up.  He 
testifies  (Transcript,  p.  1071)  that  he  saw  that  the  life 
boat  was  lowered;  that  he  gave  orders  to  let  go  the  lines 
from  the  barges  and  anchor  the  barges.  He  also  testifies 
that  he  went  over  to  the  "Henderson"  on  the  "Sam- 
son," and  that  at  that  time  the  crew  and  passengers  were 
on  board  the  "Samson";  that  they  got  a  line  over  the 
"Henderson"  on  the  cavel  and  tried  to  shove  her  toward 
the  shore  some,  but  the  line  let  go  and  they  got  another 
one  and  laid  against  her  bow  and  kept  working  ahead  and 
shoving  her  toward  shore,  holding  her  against  the  cur- 
rent. This  w^itness  had  been  master  of  the  "Henderson" 
at  one  time  for  about  two  years,  and  had  towed  with  her, 
towing  oil  barges  at  times  of  the  Union  Oil  Company, 
barges  of  practicaly  the  same  kind  as  oil  barge  No.  93. 
He  testifies,  page  1083  and  following,  that  he  had  had 
experience  in  breaking  lines  between  his  tow  and  his 
towing  vessel  and  that,  in  his  judgment,  the  breaking  of 
the  lines  betiveen  the  oil  barge  and  the  "Henderson'' 
•would  not  check  the  momentum  of  the  oil  barge  a  great 
deal,  nor  retard  her  speed  more  than  a  quarter  of  a  mile 
an  hour.  He  also  testifes,  page  1085,  that  backing  for 
not  more  than  a  minute  full  speed  astern  of  the  "Hen- 
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derson'  tcould  not  reduce  the  speed  of  the  oil  barge 
more  than  one  qu-arter;  that,  in  his  judgment,  if  the 
"Henderson"  was  cut  loose  from  the  oil  barge  after  hav- 
ing backed  for  not  more  than  one  minute  full  speed 
astern  in  the  condition  of  the  current  and  tide  at  the 
place  of  the  collision,  the  oil  barge  tvoidd  go  about  a 
quarter  of  a  mile  against  the  current,  but  if  she  turned 
and  drifted  across  the  current,  she  would  go  a  great  deal 
farther.  He  testifies,  page  1088,  that  he  did  not  hear 
any  anchors  let  go  on  the  oil  barge  at  all^,  nor  hear  any 
noise  from  the  anchors.  On  pages  1091  and  following  he 
testifies  in  regard  to  the  rock  barges  when  they  were 
picked  up  the  next  morning  after  the  collision ;  that  they 
were  anchored  at  the  time ;  one  was  just  below  the  lower 
point  of  Puget  Island,  pretty  close  to  the  sand  bar,  close 
enough  in  so  that  when  the  tug  went  in  along  side  it 
kicked  uj)  mud  there;  that  the  other  two  were  some  dis- 
tance— probably  a  quarter  of  a  mile — along  the  island, 
and  were  about  200  feet  of  the  Island;  that  all  of  the 
barges  were  on  the  Puget  Island  side  of  the  range  lights 
and  something  like  600  feet  above  the  ranges.  On  page 
1092  he  testifies  that  he  does  not  think  that  the  "Sam- 
son" worked  her  steam  at  all  after  the  collision  or  did 
anything  to  direct  the  course  of  the  barges  after  the  col- 
lision. On  page  1093  he  testifies  that  he  noticed  the  con- 
dition of  the  rock  barges  the  morning  after  the  collision ; 
he  found  that  the  port  barge  had  been  struck  at  the 
round  of  the  port  bow  and  also  there  was  a  notch  a  little 
off  to  the  starboard  of  the  port  barge  cut  about  eight 
inches  deep  by  some  sharp  object  that  looked  like  the 
stem  of  a  boat;  that  the  center  barge  had  two  planks 
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bi-oken,  the  nosing  turned  up  and  some  rocks  has  been 
knocked  loose  and  tipped  over;  that  he  also  noticed  black 
paint  on  the  port  bow.  On  page  10D5  he  testifies  that 
as  soon  as  he  started  to  tow  the  barges,  the  center  barge 
commenced  to  leak  and  so  they  had  to  bulkhead  it.  On 
j)uges  1114  and  following  the  witness  testifies  in  regard 
to  the  manner  in  which  he  is  accustomed  to  steer  the 
"Samson"  in  coming  from  Coffee  Island  along  Puget 
Island  and  testifies  that  he  aims  to  keep  about  400  feet 
or  500  feet  off  the  Puget  Island  shore  until  they  get  be- 
low lower  Skamokawa  light  and  then  run  for  lower 
Skamokawa  ()[)ening  until  they  strike  the  Hunting 
Island  Range  lights,  and  marked  on  the  chart.  Libel- 
ant's Exhibit  1,  the  point  on  the  Hunting  Island  range 
where  he  usually  strikes  the  range  light.  On  page  1125 
this  witness  testifies  that  if  the  stem  of  the  "Henderson" 
had  struck  the  bow  of  barge  No.  9  and  made  a  cut  in 
it,  the  cut  being  between  six  inches  and  two  feet  in 
depth,  it  would  not  dent  the  stem  of  the  "Henderson" 
much. 

A.  Sass  was  the  master  of  the  steamer  "Hercules" 
on  the  night  of  the  collision  and  transferred  the  barges 
from  the  "Hercules"  to  the  "Samson."  He  testifies 
(Transcript  p.  1129)  that  he  examined  the  barges  which 
he  took  down  from  Fishers  Landing  on  July  21  and 
that  they  xvere  m  good  condition  when  he  transferred 
them  to  the  "Samson";  that  there  were  no  breaks  or  cuts 
in  them  nor  anything  broken  about  them.  He  testifies 
that  he  saw  that  the  lights  were  put  on  the  barges  that 
night, — one  was  put  about  twenty  feet  from  the  bow  on 


54 

the  port  side  of  the  port  barge  and  one  about  the  same 
distance  from  the  bow  on  the  starboard  side  of  the  star- 
board barge,  and  that  these  lights  were  on  the  barges 
and  in  good  condition  at  the  time  he  delivered  these 
barges  to  the  "Samson."  On  page  1130  he  testifies  that 
when  he  got  these  barges  back  from  the  "Samson"  No. 
27  and  No.  9  were  damaged  some. 

J.  P.  Copeland  was  the  master  of  the  Steamer  "Dan- 
iel Kern"  the  evening  of  the  collision.  He  had  been  mas- 
ter of  the  "Hercules,"  the  "Samson,"  the  "Daniel  Kern," 
the  "Diamond  O,"  which  towed  the  oil  barge  from  the 
place  of  collision  to  Portland.  He  testifies  that  in  going 
around  Puget  Island  he  usually  keeps  nearer  the  Wash- 
ington or  Puget  Island  side  and  aims  to  get  on  the 
range  lights  about  opposite  the  trap,  which  is  about  half 
way  between  the  two  sloughs.  His  attention  is  called 
on  page  1135  to  Claimant's  Exhibit  A,  a  chart  upon 
which  he  marks  the  sloughs  "1"  and  "2"  and  testifies 
that  the  trap  is  just  a  little  above  the  mouth  of  No.  2, 
that  the  trap  extends  out  about  600  feet  and  that  when 
you  pass  the  trap  you  are  about  200  feet  from  the 
ranges.  On  page  1137  he  testifies  that  the  "Samson" 
tows  faster  than  the  "Kern,"  gaining  about  an  hour  and 
a  half  to  an  hour  and  three-quarters  in  fifty  miles.  On 
page  1138  he  testifies  that  he  passed  the  "Hercules"  and 
soon  after  passed  the  "Samson";  heard  the  signals  be- 
tween the  "Samson"  and  the  "Hercules"  when  they  ex- 
changed tows  and  that  on  an  average  it  takes  about  ten 
minutes  to  exchange  tows.  On  page  1145  he  testifies 
that  he  met  the  "Samson"  with  her  tows  the  morning 
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of  July  22iul  just  above  Astoria  and  noticed  that  the 
port  bow  of  the  jKjrt  barge  had  its  nose  turned  back  or 
broken  and  tliat  there  was  some  black  paint  on  it,  and 
that  on  the  port  bow  of  the  middle  barge  there  was  a 
hole  over  which  there  was  a  piece  of  canvas. 

John  Peterson  was  not  called  as  a  witness,  but  on 
stipulation  between  the  parties,  his  testimony  taken  be- 
fore the  inspectors  was  read  into  the  record.  Before  the 
inspectors  he  testified,  record  pages  1198  to  1225.  He 
testifies  on  page  1199  that  he  was  on  the  "Samson"  at 
the  time  of  the  collision  of  the  "Henderson"  and  the 
"Samson"  on  July  22,  1911,  and  was  at  the  wheel;  that 
he  came  on  watch  at  twelve  o'clock,  and  that  when  he 
came  on  watch  Jordan  icas  on  duty  and  in  the  pilot 
house,  and  that  he  remmned  in  the  pilot  house  all  the 
time  until  after  the  collision  and  gave  him  his  orders  as 
to  what  to  do.  On  page  1200  he  testifies  that  he  is  ac- 
quainted with  Hunting  Island,  knows  where  Coffee 
Island  is,  where  Tenas  lUihee  is,  where  Bugby  Hole  is, 
where  Bugby  light  is,  where  Westport  Slough  is,  and 
where  the  AVest^Jort  light  is.  On  page  1201  he  testifies 
that  when  they  got  to  the  bend  the  pilot  told  him  to  port 
his  helm  a  little  and  he  did  so,  and  that  then  he  saw  the 
mast  head  lights  of  a  steamer  and  the  pilot  said  to  him, 
"I  wonder  which  side  he  wants  to  take,"  and  I  said,  "I 
don't  know,"  and  then  in  a  little  while  the  steamer  gave 
one  whistle  and  the  pilot  answered  and  ordered  the  helm 
aport;  that  at  that  time  the  wheel  was  a  little  to  the 
port  but  it  was  not  hard  aport;  that  he  put  he  wheel 
over  and  the  pilot  said  "Have  you  got  it  over?"    I  an- 
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swered  "yes"  and  just  about  that  time  the  bell  went 
off;  that  after  the  first  signal  was  given  and  answered 
the  pilot  said,  "He  steers  kind  of  bad";  then  the  steamer 
turned  around  and  showed  us  a  green  light  and  that 
green  light  didn't  shut  out  except  for  a  minute,  and  the 
pilot  said,  "That  looks  kind  of  funny,"  and  then  that 
steamer  blew  another  whistle  and  the  pilot  said,  "Wheel 
over?"  and  I  said,  "Sure,  the  wheel  is  over,"  and  then 
that  green  light  again  and  that  green  light  was  not  shut 
out  before  the  accident,  probably  a  few  minutes,  before 
he  was  on  top  of  us ;  the  green  light  was  shut  out  when 
he  was  almost  on  top  of  us.  On  page  1203  he  testifies 
that  he  came  around  the  Island  close  up  to  the  Island; 
that  he  did  not  see  the  "Kern"  at  that  time  but  saw  the 
boat  which  was  coming ;  he  saw  this  boat  for  probably  a 
couple  of  minutes  or  three  minutes  before  she  whistled 
and  after  she  whistled  he  put  the  wheel  hard  over.  Be- 
fore that  time  it  was  a  little  bit  over  but  not  hard  over; 
that  the  pilot  answered  the  whistle  with  one  whistle ;  that 
probably  within  three  minutes  more  or  less  she  blew  a 
second  whistle.  On  page  1205  he  testifies  that  when  he 
first  saw  the  barge  he  did  not  see  anything  more  than 
the  mast  head  lights  and  when  he  did  see  the  side  lighi:s 
he  saw  the  two — both  red  and  green — and  he  saw  both 
lights  after  he  blew  the  first  whistle  and  continued  to 
see  both  lights  until  after  the  second  whistle  was  blown 
and  continued  to  see  both  lights  until  just  before  the  col- 
lision when  she  shut  out  the  green  light,  probably  a  few 
seconds  before  the  collision.  On  page  1207  he  testifies 
that  in  coming  around  the  Island  that  night  they  were 
close  into  the  Island  and  came  around  on  a  little  port 
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helm  and  kept  a  little  port  helm  all  the  time.  On  page 
1208  he  testifies  that  Jw  rcmi'mbcrs  that  the  second  sig- 
nal ttojr  also  ansrcered;  that  he  knows  where  the  ranges 
are  down  there,  the  Hunting  Island  range,  and  that  they 
were  above  the  ranges  all  the  time.  After  the  accident 
he  testifies,  page  1210,  that  the  pilot  took  charge  of  the 
wheel  and  that  he  did  not  notice  after  he  left  the  wheel, 
as  he  went  down  below,  first  to  let  go  the  lines  on  the 
barges  and  then  to  lower  the  boats.  On  page  1212  he 
testifies  that  he  remembers  the  "Samson"  backed  about 
the  time  of  the  accident;  that  he  backed  a  minute  or 
two  minutes,  he  does  not  know  how  long,  and  was  still 
backing  when  he  went  down  below.  On  page  1214  this 
witness  testifies  that  he  was  looking  at  the  "Henderson" 
when  she  came  right  into  them  in  the  collision;  that  the 
center  barge  struck  the  "Henderson"  amidships;  that  he 
could  not  say  whether  the  port  barge  struck  the  "Hen- 
derson" or  not,  or  whether  the  port  barge  struck  the  oil 
barge  or  not;  that  after  the  accident  the  oil  barge  went 
by  them  slowly.  On  page  1215  he  testifies  that  he  did 
not  hear  any  orders  to  drop  the  anchors^  but  heard  the 
order  given  by  the  captain  of  the  "Samson"  to  drop  the 
anchors  on  the  rock  barges.  On  page  1216  he  testifies 
that  in  turning  the  Island  they  kept  pretty  close  to  the 
Puget  Island  shore,  but  cannot  tell  what  distance  he  was 
from  the  shore,  as  he  did  not  take  much  notice  of  the 
shore.  On  page  1217  he  testifies  that  one  of  the  barges, 
when  picked  up  in  the  morning,  was  about  a  couple  of 
hundred  feet  from  the  shore  and  a  couple  of  them  were 
a  little  more  than  that.  On  page  1218  he  testifies  that, 
so  far  as  he  could  judge,  the  oil  barge  did  not  change 
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her  course  at  all,  because  he  saw  the  two  lights  right 
along  almost.  On  page  1225  he  testifies  that  the  "Hen- 
derson" looked  to  him  as  though  she  came  from  the 
land. 

TESTIMONY     OF     THE     OFFICERS     AND 

CREW  OF  THE  OIL  BARGE 

AND  "HENDERSON. " 

From  the  testimony  of  the  several  witnesses  who 
were  on  the  oil  barge  and  "Henderson"  on  the  night  of 
the  collision,  it  appears : 

(1)  That  no  sufficient  lookout  was  kept  either  on 
the  oil  barge  or  the  "Henderson."  The  boatswain,  Mar- 
tinson, on  the  oil  barge,  who  was  the  lookout  at  the  time, 
testifies,  page  112,  that  he  was  keeping  lookout  and  as- 
sisting the  pilot.  On  page  119  he  testifies  that  "Well,  I 
had  some  kind  of  a  lookout,  but  I  had  no  responsibilit}'^ 
in  the  lookout  part,  you  know."  Phil  Crossen  was  the 
watchman  on  the  "Henderson."  His  testimony  is  found 
on  pages  1226  to  1247.  He  was  in  the  galley  when  he 
heard  the  danger  signals  blown.  He  did  not  see  the 
"Samson"  until  after  the  danger  signal  was  given, 
(p.  1227-28.)  Neither  of  these  lookouts  saw  the  white 
light  on  the  port  barge  of  the  "Samson's"  tow.  Neither 
of  them  paid  any  attention  to  the  lights.  Crossen  tes- 
tifies (p.  1238)  that  he  paid  no  attention  to  the  Sam- 
son's lights;  that  the  barge  which  struck  the  "Hender- 
son" at  the  corner  of  the  house  had  no  light  on  it,  but 
that  there  was  a  light  on  the  barge  beyond  that.  It  is 
evident  that  the  barge  which  he  saw  strike  the  house  was 
the  center  barge  and  that  he  did  not  see  the  port  barge 
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at  all.  Neither  of  these  witnesses  heard  the  second  sig- 
nal given  on  the  "Henderson"  answered  by  the  "Sam- 
son," hut  the  helmsman  on  the  oil  harge  heard  the 
answer. 

(2)      The  cross-examination  of  Sullivan,  pilot  who 
had  charge  of  the  navigation  of  the  oil  barge  and  the 
"Henderson,"  clearly  shows  that  he  did  not  know  where 
he  was  and  that  when  he  saw  there  was  danger  of  a  col- 
lision, he  lost  his  head.     He  admits  that  in  tesetifying 
before  the  inspectors  when  the  whole  situation  was  fresh 
in  his  mind,  he  placed  his  boat  in  the  river  farther  from 
the  point  of  collision  than  the  point  at  which  he  placed 
the  "Samson."    He  could  not  place  the  "Samson"  far- 
ther up  the  river,  for  if  he  had  it  would  have  been  be- 
hind the  point  of  Puget  Island  and  would  not  have  been 
in  sight.   He,  therefore,  had  to  change  his  own  location 
in  the  stream  by  bringing  himself  farther  up  the  stream. 
The  testimony  show^s  that  the  red  and  green  lights  of  the 
"Samson"  were  situated  about  sixteen  feet  apart  and  fit- 
ted in  board  screens.    The  only  testimony  as  to  the  near 
point  at  which  both  lights  could  be  seen  simultaneously 
is  that  of  Captain  Church.  (Transcript  p.  1112).  He  tes- 
tifies that  both  lights  could  not  have  been  seen  from  anif 
point  dead  ahead  of  the  "Samson"  less  than  400  distant 
from  her  stem.    The  testimony  shows  that  Captain  Sul- 
livan was  familiar  with  the  "Samson";  had  been  her 
master    for    year,    and    doubtless  was    familiar    with 
those  facts  as  testified  to  by  Captain  Church.     At  all 
events  no  attempt  was  made  to  contradict  this  testimony. 
The  testimony  of  the  witnesses,   Sullivan,  Martinson, 
Stayton  and  Kalberg,  taken  together  is  to  the  effect  that 
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the  "Henderson"  and  oil  barge  passed  the  "Daniel 
Kern"  opposite  the  sand  bar  a  little  below  the  lower 
point  of  Paget  Island;  that  soon  after  this  the  lights 
of  some  vessel  came  around  the  upper  bend  of  Bugby 
Hole,  which  lights  were  recognized  by  Sullivan  instant- 
ly to  be  those  of  the  "Samson"  and  her  tow.  That  there- 
upon an  order  was  given  to  port  the  helm  of  the  oil 
barge  a  little,  swinging  the  "Henderson"  and  her  tow 
from  the  upper  side  of  the  Hunting  Island  Range  lights 
where  they  had  been  at  the  time  of  passing  the  "Kern"' 
to  the  starboard  side  of  these  range  lights  until  they 
were  well  below  the  ranges ;  that  the  helm  of  the  oil  barge 
was  then  steadied  so  that  the  vessel  proceeded  on  a  course 
about  parallel  with  the  range  lights  until  the  "Samson" 
was  about  half  a  mile  away;  that  at  this  point  the  oil 
barge  blew  one  whistle,  ^^'hich  was  answered  by  the 
"Samson";  that  both  the  red  and  green  lights  on  the 
"Samson"  had  been  visible  to  Sullivan  and  to  Stayton 
on  the  "Henderson"  from  the  time  that  they  first  saw 
her  come  around  the  bend  of  Puget  Island  and  remained 
so  visible  until  just  before  the  collision;  that  after  the 
first  signal  the  oil  barge  continued  on  the  came  course 
without  changing  her  helm  and  the  "Samson"  apparent- 
ly came  straight  on  down  the  river  without  changing  her 
course;  that  thereupon  Sullivan  said,  "That  man  don't 
seem  to  alter  his  course;  give  him  another  whistle"; 
that  thereupon  another  whistle  was  blown  by  the  oil 
barge;  that  Sullivan  and  Stayton  don't  remember  hav- 
ing heard  any  answer  from  the  "Samson";  nor  does 
IVIartinson  or  Crossen  remember  hearing  this  signal 
answered;  that  at  the  time  of  this  signal,  the  "Samson" 
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was  about  oOO  feet  away;  that  then,  Sullivan,  fearing  a 
eollision,  ordered  the  helm  of  the  oil  barge  hard  aport 
and  then  called  up  Stayton,  the  pilot  on  the 
"Henderson,"  to  stop,  port  and  back,  and  that 
within  a  minute  later  the  collision  occurred.  This 
testimony  cannot  be  correct,  for  if  the  "Sam- 
son" proceeded  from  where  she  is  placed  by  Sul- 
livan when  he  first  saw  her  to  the  point  of  collision  as 
located  by  Sullivan,  without  changing  her  course  in  this 
distance,  her  course  was  at  such  an  angle  that  only  the 
green  light  of  the  "Samson"  would  have  been  visible 
to  those  on  the  oil  barge  and  "Henderson."  However, 
this  testimony  is  to  the  effect  that  during  this  time  the 
course  of  the  oil  barge  and  "Henderson"  was  parallel 
with  the  range  lights.  Furthermore,  had  this  course 
been  pursued  by  the  oil  barge  and  "Henderson,"  the 
"Samson"  must  have  passed  entirely  to  the  starboard 
and  no  collision  could  have  occurred.  It  was  not  neces- 
sary for  there  to  be  a  change  in  the  colored  lights  on  the 
"Samson"  to  enable  those  on  the  oil  barge  to  tell  whether 
any  change  was  made  in  her  course.  The  distance  be- 
tween the  bright  light  on  the  starboard  bow  of  the  star- 
board barge  of  the  "Samson's"  tow  and  the  masthead 
lights  was  at  least  150  feet,  and  any  one  watching  these 
lights  with  any  care  could  have  told  whether  any  change 
was  made  in  the  course  of  the  vessel  upon  which  these 
lights  were  carried.  These  lights,  indeed,  may  be  said 
to  have  constituted  a  range  line  in  themselves  and  would 
have  clearly  indicated  the  course  pursued  by  the  vessel, 
and  especially  any  changes  made  in  her  course.  It  will 
readily  be  seen  that  in  order  to  collide  with  the  "Hender- 
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son"  at  the  point  indicated  by  the  testimony  for  the  libel- 
lant,  the  "Samson"  must  have  steered  directly  for  the 
liigh  bluff  above  Bugby  Hole. 

(3)  If  the  collision  occurred,  as  claimed  by  the  wit- 
nesses for  the  libellant,  and  the  oil  barge  was  anchored 
within  less  than  200  feet  of  the  place  of  the  collision  and 
if  a  lifeboat  were  launched  as  soon  as  the  oil  barge  came 
to  anchor  and  such  lifeboat  put  off  at  once  toward  the 
"Henderson,"  it  is  plain  that  the  lifeboat  must  have  been 
launched  within  a  very  short  time  after  the  collision 
occurred,  and  that  when  the  lifeboat  was  400  feet  from 
the  oil  barge  at  anchor.  The  lifeboat,  therefore,  from 
the  oil  barge  would  have  reached  the  "Henderson"  long 
before  a  boat  could  have  reached  the  "Henderson"  from 
the  tow  head,  for  from  the  tow  head  the  boat  would  have 
had  to  go  up  stream  a  distance  of  more  than  2500  feet. 
The  testimony  shows  that  when  the  lifeboat  from  the  oil 
barge  reached  the  "Henderson"  all  the  passengers  had 
been  rescued  and  the  boats  of  the  firshermen  were  on 
the  ground.  It  is  plain,  therefore,  that  the  oil  barge 
must  have  drifted  a  considerable  distance  before  it  came 
to  anchor,  or  the  testimony  of  the  witnesses  in  regard  to 
the  launching  of  the  lifeboat  for  the  relief  of  the  pas- 
sengers of  the  "Henderson"  must  be  untrue. 

(4)  The  testimony  on  behalf  of  the  libellant  shows 
that  the  "Henderson's"  lights  did  not  go  out  for  several 
minutes  after  the  collision.  Sullivan  testifies,  page  145, 
that  the  "Henderson"  drifted  in  the  direction  in  which 
the  channel  runs  but  only  lasted  a  few  minutes  until  the 
lights  went  out  and  then  he  could  not  see  her  any  more. 
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(5)  It  appears,  tlierefore,  that  either  the  oil  har^e 
drifted  for  two  to  five  minutes  after  the  collision  or  that 
the  lights  of  the  "Henderson"  went  out  hefore  the  oil 
harge  came   to  anchor. 

(())  The  navi^atif)n  of  the  oil  harpfe  and  "Hender- 
son" hv  Captain  Sullivan,  assuming  the  facts  to  have 
been  as  he  and  the  witnesses  on  behalf  of  the  libellant  tes- 
tified, was  in  direct  violation  of  the  rules  of  navigation. 
The  rules  of  navigation  provide  that  "if,  when  steam  ves- 
sels are  approaching  each  other,  either  vessel  fails  to  un- 
derstand the  intention  of  the  other  from  any  cause,  the 
vessel  so  in  doubt  shall  immediately  signify  the  same  by 
giving  several  short  rapid  blasts,  not  less  than  four,  of 
the  steam  whistle."  The  rules  further  provide  that  when 
the  danger  signal  is  given  the  vessel  must  stop  and 
back.  In  other  words,  that  everything  must  be  done  by 
each  vessel  to  avoid  a  collision.  It  is  not  denied  that 
Captain  Sullivan  said,  "That  man  don't  seem  to  alter 
his  course;  give  him  another  whistle."  It  is  claimed  on 
the  part  of  these  witnesses  for  the  libellant  that  they 
could  observe  no  change  in  the  course  of  the  "Samson," 
but  that  she  seemingly  maintained  the  same  course  at 
all  times.  It  is  admitted  by  all  parties  that  the  signal 
had  been  given  by  the  oil  barge  to  pass  to  port  and  that 
this  signal  had  been  answered.  When  these  signals 
were  exchanged  it  was  the  duty  of  each  vessel  to  so 
change  its  course  as  to  pass  safely  to  port.  It  is  not 
claimed  that  the  oil  barge  changed  her  course  after  this 
signal  until  after  the  second  signal  was  given.  It  is 
not  claimed  on  behalf  of  the  libellant  that  the  "Sam- 
son" changed  her  course  at  all.    The  two  vessels,  there- 
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fore,  must  have  been  approaching  each  other  at  an  angle 
or  they  could  not  have  collided ;  or,  if  they  were  not  ap- 
proaching at  an  angle,  then  neither  of  them  changed  its 
course  and  they  were  approaching  head-on.  In  either 
case  it  is  evident  that  no  intelligent  pilot  could  have 
understood  the  course  of  the  "Samson"  and  her  tow, 
for  it  was  the  duty  of  the  "Samson"  to  have  changed 
its  course,  and  if  it  did  not  change  its  course,  then  it  is 
evident  that  its  course  or  intention  was  not  understood 
by  those  on  the  vessel  approaching.  Therefore,  when 
the  oil  barge  gave  the  second  signal,  it  is  clear,  accord- 
ing to  the  evidence  on  the  part  of  the  libellant,  that  the 
"Samson's"  course  was  not  understood  by  those  in 
charge  of  the  oil  barge  and  "Henderson,"  and  the  giv- 
ing of  the  second  signal  was,  therefore,  a  violation  of 
the  rules  of  navigation.  Particularly  would  this  be 
true,  when,  as  testified  by  these  same  witnesses,  they 
clai  mthat  they  were  running  so  near  the  Oregon  shore 
that  there  was  immiment  danger  of  running  aground 
upon  that  shore.  To  illustrate  this  point,  your  Honor's 
attention  is  callied  to  Diagram  No.  1  drawn  to  a  scale, 
libellan't  Exhibits  1  and  2,  and  claimaint's  exhibits 
A  and  B. 

TESTIMONY  OF  THE  FISHERMEN. 

The  testimony  of  the  fishermen  who  were  called  as 
witnesses  in  this  case  sustains,  in  part,  the  contention 
of  the  libellant  and  contradicts,  in  part,  the  testimony 
of  the  officers  and  crew  of  the  oil  barge  and  "Hender- 
son," and  these  witnesses  contradict  one  another. 
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C'hnrlcs  Jolinson,  the  first  of  these  fishermen,  who 
was  passed  hy  the  "Henderson,"  says  that  the  "Dan- 
iel Kern"  passed  2.5  or  .30  minutes  ahead  of  the  "Hen- 
derson"; if  so,  she  could  not  have  met  the  "Henderson" 
at  or  near  the  sand  bar,  for  she  passed  Johnson  while 
he  was  on  the  tow  head  and  he  did  not  begin  to  lay  out 
his  net  until  after  she  passed.    He  testifies  that  it  would 
take  five  minutes  for  him  to  get  from  the  tow  head 
to  the  place  where  he  laid  out  his  net  and  seven  minutes 
to  lay  out  his  net  and  twenty  minutes  to  drift  to  the 
point  where  he  was  at  the  time  that  the  oil  barge  and 
"Henderson"  passed  him  which  w-as  about  at  the  sand 
bar  just  below  the  lower  point  of  Puget  Island.     It  is 
clear  that  Johnson  was  merely  guessing  at  the  time,  for 
more    than    forty    minutes    had    elapsed    between    the 
time  that  the  "Kern"  passed  him  on  the  tow  head,  as  he 
testifies,  and  the  time  that  he  reached  the  place  where 
he  passed  the  "Henderson."     It  is  significant  that  this 
witness  did   not  hear  any  of  the   passing,  signals  ex- 
changed between  the  oil  barge  and  the  "Samson."    He 
apparently   paid   no   attention   to   the   collision   at   all, 
though  he  says  he  heard  the  trouble  whistle.     Eddie 
Grove,  whose  fishing  turn  came  next  to  that  of  John- 
sand,  and  who,  with  Loaland,  was  fishing,  claims  that 
he  was  passed  by  the  "Henderson"  to  the  starboard  just 
below  the  tow  head  and  that  when  the  collision  took 
place  lie  had  reached  the  sand  bar.     (Transcript  p.  292) . 
He  says  he  heard  the  passing  signals,  but  states  that 
he  did  not  hear  the  second  signal  given  by  the  oil  barge 
answered.     He  testifies  that  as  soon  as  the  oil  barge 
passed  him  he  saw  the  "Samson."    He  does  not  define 
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with  accuracy  the  time  at  which  these  passing  signals 
were  given.  The  testimony  of  this  witness  is  most  im- 
probahle.  He  claims  to  have  been  watching  the  "Hen- 
derson" and  oil  barge  because  it  seemed  to  be  going  close 
to  the  Oregon  shore;  that  he  heard  the  passing  signals, 
the  crash  and  the  anchor  chains  going  out  at  once,  or 
practically  at  once,  yet  he  had  passed  the  "Henderson" 
and  oil  barge  and  there  was  no  reason  for  him  to  watch 
this  craft,  for  he  was  in  no  danger  of  being  run  into  by 
it.  He  might  expect  a  steamer  coming  up  the  river  to 
endanger  his  net  or  his  boat  or  both,  and  it  was  his  duty 
to  keep  a  lookout  for  boats  coming  up  the  river,  as  he 
claims  that  he,  in  his  boat,  was  on  the  ranges  at  that 
time;  in  other  words,  in  the  center  of  the  channel.  The 
fact  that  he  claims  that  he  was  watching  the  oil  barge 
and  "Henderson"  is  unnatural  and  the  fact  that  he 
could  not  tell  what  lights  the  "Henderson"  and  oil  barge 
showed  or  what  lights  the  "Samson"  showed  and  did 
not  watch  the  "Samson"  and  her  tow,  which  he  must 
have  known  would  come  down  the  channel  before  he 
could  get  back  to  the  tow  head  is  again  unnatural,  and 
it  is  incredible  that  he  should  have  been  watching  the  oil 
barge  and  "Henderson"  instead  of  the  "Samson"  and 
her  tow.  He  claims  that  when  he  left  the  "Henderson" 
he  laid  out  his  net  for  another  drift  and  found  two  rock 
barges  anchored  on  the  Oregon  side  of  the  range  lights 
and  in  his  way;  that  he  passed  near  to  them  and  yet  he 
could  not  swear  that  he  saw  any  light  upon  either  of 
these  barges.  He  also  claims  that  he  passed  near  the 
third  barge  anchored  down  near  the  sand  bar,  but  was 
unable  to  say  whether  that  barge  carried  any  light.    He 
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claims  that  wluii  the  collision  occun-cd  he  was  three- 
quarters  of  a  mile  away  (the  chart  shows  that  he  was 
even  farther)  and  yet  he  claims  that  at  that  time  he 
saw  the  spars  and  mast  of  the  oil  harge,  and  yet  the 
witnesses  no  hehalf  of  the  lil)ellant,  who  were  on  the  oil 
harpe  and  "Henderson,"  claim  that  the  night  was  so 
dark  that  they  could  not  siw  the  shore  on  cither  sich',  and 
therefore  could  not  locate  themselves  accuratelj'  hi  the 
stream.  One  witness,  Stayton,  testifies  that  it  ican  so 
dark,  that  he,  ///  tJie  pilot  house  of  the  "Henderson," 
could  not  sec  Sullivan  on  tlie  boiv  of  the  oil  barge,  not 
more  than  l!fO  feet  away  from  him.  (Transcript  pj). 
505-6).  Loaland  was  in  the  same  boat  with  Eddie 
Grove.  His  testimony  does  not  differ  from  that  of 
Eddie  Grove,  except  in  small  details  of  time  and 
place.  Ole  Grove  and  Dahl  were  in  the  same  boat. 
They  do  not  claim  to  have  noticed  the  "Henderson's" 
course.  They  contradict  the  testimony  of  the  officers 
and  crew  of  the  oil  barge  and  "Henderson"  in  this 
that  they  testify  that  the  first  signal  teas  given 
just  as  the  "Henderson"  passed  the  tow  h-ead.  They 
differ  between  themselves  in  that  Ole  Grove  testi- 
fies that  they  took  three  passengers  from  the  "Hender- 
son," whereas  Dahl  testifies  that  they  did  not  take  any 
passengers  from  the  "Henderson."  Ole  Grove  testi- 
fies that  he  saw  the  green  lights  on  the  "Samson"  at 
the  time  the  first  passing  signal  zcas  given  and  saw  no 
other  colored  light;  indeed,  that  he  nei\er  saw  the  "Sam- 
son's" red  light  at  all.  Dahl,  on  the  other  hand,  testi- 
fies that  he  saxv  the  "Samson"  from  the  totv  head  and 
that  at  the  time  he  first  saw  the  "Samson,"  the  "Hen- 
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derson"  was  about  abreast  from  the  lower  end  of  Puget 
Island  and  that  he  ihever  saw  any  colored  light  on  the 
"Samson"  ei'cept  the  red  light.  (Transcript  pp.  366-7) . 
He  repeats  again,  on  page  383,  that  he  saw  the  red  light 
of  the  "Samson"  and  not  the  gr&en  light  and  that  he 
was  with  Ole  Grove  at  this  time.  These  two  witnesses, 
Ole  Grove  and  Dahl  were  over  to  the  "Henderson"  and 
aided  in  taking  off  the  passengers.  They  claim  that  they 
saw  the  rock  barges  in  their  w^ay  and  therefore  did  not 
lay  out  their  nets  again  that  night,  but  they  went  home 
and  had  breakfast  and  came  out  again.  Charles  John- 
son also  claims  that  he  saw  these  stone  barges  anchored 
on  the  Oregon  side  of  the  ranges  the  next  morning,  and 
yet  he  admits  that  he  did  not  come  out  until  seven 
o'clock.  The  log  of  the  "Samson"  introduced  in  evi- 
dence by  the  libellant  (transcript  p.  943)  shows  that 
the  "Samson"  began  picking  up  the  rock  tow  at  4:20, 
that  the  tow  v\'as  made  up  and  under  way  at  5 :40.  This 
record  was  kept  moreover  by  the  witness  Jensen  who 
went  off  duty  at  six  o'clock  and  at  that  hour  was  suc- 
ceeded by  Goodell.  It  is  manifest  from  an  examina- 
tion of  the  evidence  of  these  witnesses  that  the  fisher- 
men really  knew  nothing  about  the  collision  at  all. 
There  was  no  reason  for  anj^  of  them  to  watch  the  oil 
barge  and  "Henderson,"  and.  every  reason  why  they 
should  watch  the  "Samson"  and  her  tow.  The  oil  barge 
and  "Henderson"  were  not  in  their  way;  the  "Samson" 
and  her  tow,  they  claim,  were  in  their  way.  None  of 
these  witnesses  was  within  half  a  mile  of  the  place  where 
the  collision  took  place,  and  it  would  have  been  impos- 
sible for  anv  of  them  to  have  seen  anything  that  oc- 


69 

ciirred.     Tlit-y  themselves  testify  that  when  they  first 
saw  tlie  "Henderson"  she  had  drifted  off  and  above  the 
point  of  Tenas  Illihee  Ishmd.    They  had  all  talked  with 
Captain   Shaver,  the  prineipal  offieer  of  the  libellant. 
They  are  all  apparently  ignorant  men  and  paid  little  at- 
tention to  what  oceurred  around  them.    They  were  evi- 
dently intent  u\Hm  their  own  pursuits.     It  is  probable 
that  they  heard  the  whistles,  it  is  also  probable  that  they 
went  to  the  "Henderson,"  but  none  of  them  went  to  the 
"Henderson"  until  he  had  finished  his  drift.     It  is  im- 
probable that  they  paid  any  attention  to  the  "Samson" 
and  her  tow.     Before  passing  from  the  testimony  of 
these  witnesses,  the  fishermen,  some  comment  should 
probably  be  made  upon  their  testimony  regarding  the 
currents.    On  the  part  of  the  libellant  it  is  claimed  that 
there  is  no  current  setting  toward  Prairie  or  Clifton 
Channel,  but  that  the  current  sets  from  Bugby  Hole 
down  the  main  ship  channel  toward  the  lower  end  of 
Puget  Island.    It  is  true  that  the  witness  Sullivan  ad- 
mits there  is  some  current  down  Prairie  Channel  (trans- 
cript p.  204)    and  Moran  admits   (transcript  p.  1179) 
that  there  is  some  current  from  the  old  mill  point  down 
Prairie   Channel.      Shaver   also   admits    (transcript   p. 
133)  that  some  current  goes  down  Prairie  Channel,  but 
all  of  these  witnesses  testif}^  that  most  of  the  current  goes 
down  the  ship  channel.    Ole  Grove  (transcript  p.  427), 
Eddie  Grove  (transcript  p.  323),  Loaland,  (transcript 
p.  339),  and  Johnson    (transcript  p.  390),  all  testify 
that  the  current  sets  down  the  ship  channel  toward  the 
lower  end  of  Puget  Island.    On  the  other  hand.  Church 
(transcript  p.  1095),  Jordan  (transcript  p.  609),  Cope- 
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land  (transcript  p.  1134)  and  Grunstad  (transcript 
p.  888),  who  have  been  masters  of  long  experience  on 
steam  boats  on  the  waters  of  the  Columbia  River,  tes- 
tify that  the  current  tends  toward  the  point  of  Tenas 
Illihee  Island  and  that  there  is  a  strong  suction  toward 
Praine  Channel.  Their  testimony  is  corroborated  by 
the  testimony  of  other  witnesses  for  the  claimant.  The 
fishermen  base  their  testimony  upon  the  fact  that  their 
nets,  which  are  45  feet  deep,  are  put  out  less  than  900 
feet  from  the  center  of  the  channel  and  drift  from  that 
point  down  the  ship  channel.  These  nets  are  all  weighted 
and  they  are  j)ut  out  from  the  Oregon  side  at  a  distance 
commencing  probably  1000  feet  from  the  Oregon  shore. 
The  other  end  of  the  net  is  carried  toward  the  range 
line  and  when  the  cast  reaches  the  range  line  the  Oregon 
end  of  the  net  is  about  j^arallel  with  the  end  carried  by 
the  boat.  These  are  the  only  facts  upon  which  these  wit- 
nesses testify  regarding  the  trend  of  the  current.  As 
the  water  going  into  Prairie  Channel  is  less  than  20 
feet  deep,  it  is  evident  that  there  would  be  no  tendency 
for  the  net  weighted  at  the  bottom  to  go  into  a  channel 
less  than  20  feet  deep  when  the  bottom  of  the  net  was 
45  feet  beneath  the  surface.  Certain  circumstances, 
however,  clearly  indicate  that  the  testimonj^  of  the  mas- 
ters is  correct.  These  circumstances  are  so  convincing 
that  your  Honor's  attention  will  be  called  to  few  of  these 
circumstances : 

(1)  It  is  admitted  that  the  oil  barge  anchored  be- 
tween 200  and  300  feet  from  the  Oregon  shore,  and  that, 
when  anchored,  she  tailed  down  Prairie  Channel.  Many 
witnesses  testify  to  this  fact  and  no  witness  contradicts 
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it.  Now,  of  course,  the  anchors  being  on  the  bow  the 
trend  of  the  vessel  is  down  with  the  current  and  yet  this 
barge  was  anchored  from  200  to  300  feet  from  the  Ore- 
gon shore  in  water  40  feet  or  more  in  depth. 

(2)  It  is  admitted  by  the  fisliermen  and  by  all  of 
them  that  along  the  upi)er  part  of  Puget  Island  from 
the  point  where  Grove  Slough  comes  into  the  river  to 
the  point  just  above  the  next  slough,  the  water  is  shal- 
low. Here  is  also  the  Ostervolt  seining  ground.  If  the 
current  were  on  that  side  of  the  river  the  water  would 
not  be  shallow  there,  but  would  be  deep  if  the  reasoning 
of  the  witnesses  for  the  libellant  be  applied,  for  they 
claim  that  the  reason  the  current  sets  down  the  chan- 
nel is  because  the  water  is  deepest  there. 

(3)  It  is  admitted  by  the  fishermen  and  by  all  of 
them  that  toward  the  lower  end  of  Puget  Island  there 
are  snags  which  interfere  with  net  fishing.  Such  snags 
are  not  found  on  the  Tenas  Illihee  side.  It  is  well  known 
that  snags  are  not  found  in  a  strong  current  but  are 
found  in  the  eddies  and  in  shallow  water. 

(4)  It  is  admitted  by  all  of  the  witnesses  that  just 
below  the  lower  end  of  Puget  Island  a  sand  bar  has 
formed  of  later  j'^ears  and  that  this  sand  bar  would  not 
form  in  the  stronger  current,  but  the  sand  would  be 
deposited  where  the  current  was  less  swift. 

(5)  The  course  of  the  river  is  a  conclusive  answer 
to  this  contention.  The  channel  of  the  river  comes 
along  close  to  Puget  Island  between  the  upper 
point  and  the  point  where  the  island  turns  opposite 
Bugby  Hole.     The  ship  channel  indeed  runs  between 
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Coffee  Island  and  Paget  Island  and  the  deep  chan- 
nel runs  into  Bugby  Hole  and  strikes  against  the 
Oregon  shore  where  there  is  a  high  bluff,  estimated 
by  some  of  the  witnesses  at  1000  feet  in  height.  This 
bluff  is  a  rounding  bluff  toward  the  river  and  the  wa- 
ter naturally  striking  the  rounding  bluff  would  round 
off  from  the  bluff.  From  the  bluff,  therefore,  it  would 
flow  directly  toward  the  upper  point  of  Tenas  Illihee 
Island. 

THE   DRIFTING    OF    THE    VESSELS   AND 
THEIR  LOCATIONS. 

The  witnesses  for  the  libellant,  Eddie  Grove,  page 
293;  Loaland,  page,  337;  Ole  Grove,  page  426;  Dahl, 
page,  376,  and  Johnson,  page  410,  locate  the  two  rock 
barges  Nos.  27  and  8  as  near  the  range  line  and  on  the 
Oregon  side  just  below  the  tow  head;  the  other  rock 
barge  they  locate  as  on  the  Washington  side  of  the  range 
line  and  about  abreast  of  Cathlamet  Slough.  Eddie 
Grove,  page  295;  Loaland,  page  339;  Ole  Grove,  page 
474;  Johnson,  page  412.  Ole  Grove  did  not  see  the 
barges  by  day  light  as  they  were  gone  when  he  came  out 
in  the  morning;  Johnson  could  not  have  seen  them  by 
day  light  as  the  barges,  according  to  the  log  introduced 
in  evidence  by  the  libellant,  were  under  way  at  5:40; 
Dahl  does  not  claim  to  have  seen  them  in  the  morning, 
as  he  was  with  Ole  Grove;  Eddie  Grove  and  Loaland 
saw  them  from  the  tow  head  in  the  morning,  so  that 
the  barges  nearest  to  them  were  at  that  time  about  900 
feet  distant,  and  it  would  have  been  impossble  for  them 
to  say  on  which  side  of  the  range  line  the  barges  were, 
looking  across  the  range  line  at  the  barges. 
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Tlie  witnesses  for  the  claimant,  on  the  other  liand, 
who  l(K'ate  the  harges  when  they  were  picked  np  the 
next  morning,  are  Jordan,  Jensen,  Goodell,  Parker, 
Pederson,  Peterson,  Merjano  and  Church.  They  all 
locate  the  one  barge  as  between  150  and  300  feet  from 
the  Washington  shore  off  the  upper  end  of  the  sand 
bar,  and  several  of  the  witnesses  testify  that  it  was  so 
near  the  shore  that  in  tailing  this  barge  away  the  "Sam- 
son" kicked  up  the  mud  in  the  bottom  of  the  river.  The 
other  two  barges  they  locate  as  between  200  and  500 
feet  from  the  Washington  shore  at  a  point  varying  be- 
tween the  little  slough  above  the  tow  head  and  the  point 
just  below  the  tow  head.  Sullivan  himself  testifies  that 
as  he  looked  at  the  rock  barges  from  the  oil  barge  he 
placed  them  on  the  Washington  side  of  the  range  line. 
Suffice  it  to  say  that  the  witnesses  for  the  libellant  who 
testify  in  regard  to  the  location  of  the  rock  barges  seem- 
ingly overlooked  the  lights  of  these  barges,  for  none  of 
them  say  that  they  saw  any  lights  on  them  even  when 
they  were  anchored.  Furthermore,  the  witnesses  for  the 
libellant  testify  that  when  they  w^ent  from  the  tow  head 
to  the  "Henderson"  they  went  below  the  two  rock  barges 
and  that  they  were  going  up  stream,  so  that  their  testi- 
money  shows  pretty  conclusively  that  the  rock  barges 
did  not  drift  as  far  down  the  river  as  the  tow  head.  The 
evidence  on  behalf  of  the  claimant  in  regard  to  the  loca- 
tion where  the  rock  barges  were  picked  up  is  overwhelm- 
ing, and  especially  so  as  the  testimony  of  these  witnesses 
relates  to  the  picking  up  of  the  rock  barges  at  the  time 
when  it  was  daylight,  so  that  the  location  of  the  barges 
could  be  better  ascertained.  It  may  be  conceded  in  regard 
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to  the  drifting  of  the  rock  barges  that  the  two  rock 
barges,  Nos.  27  and  8,  were  attached  to  the  "Samson" 
until  they  were  anchored ;  that  the  drifting  of  these  two 
rock  barges  may  have  been  affected  in  some  degree  by 
the  "Samson"  itself,  though  the  evidence  shows  that  the 
"Samson"  was  not  working  any  steam.  The  location 
therefore  of  these  two  barges  is  not  conclusive  as  to  the 
place  of  collision,  but  the  location  where  the  other  barge. 
No.  9,  when  at  anchor  is  conclusive,  for  the  evidence 
shows  that  she  was  cut  loose  absolutely  from  the  "Sam- 
son" and  drifted  down  stream  without  any  motive  power 
and  without  any  steering  gear. 

Turning  now  to  the  "Henderson,"  the  witnesses  for 
the  libellant  above  mentioned  when  the  first  went  to  the 
"Henderson"  place  the  "Henderson"  as  drifting  above 
the  j^oint  of  Tenas  lUihee  Island.  The  evidence  shows 
that  she  was  cut  loose  absolutely  from  the  oil  barge  and 
drifted  behind  the  oil  barge  as  the  oil  barge  passed  her. 
The  evidence  shows  that  the  "Samson"  pulled  and 
pushed  the  "Henderson"  for  a  period  of  more  than  an 
hour.  Witnesses  for  the  libellant  claim  that  she  was 
pulling  the  "Henderson"  into  the  channel,  which,  of 
course,  is  absurd;  whereas,  the  witnesses  for  the  "Sam- 
son" claim  that  she  was  holding  the  "Henderson"  so  as 
to  have  her  finally  rest  upon  the  sands  off  Tenas  Illihee 
Island.  Only  one  witness  estimates  how  much  this  ac- 
tion of  the  "Samson"  upon  the  "Henderson"  amounted 
to.  He  says,  that  in  his  judgment,  the  "Henderson" 
was  pushed  and  pulled  toward  the  Tenas  Illihee  Island 
by  the  "Samson"  fully  600  or  700  feet.  The  evidence 
shows  that  the  oil  barge  was  cut  loose  entirely  from  the 
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"Henderson,"  had  no  motive  power  of  its  own  and  when 
cut  h)ose  drifted  with  a  hard  a  port  helm  and  came  to 
anchor  about  tWO  feet  from  the  Oregon  shore.     The 
witnesses  for  the  claimant  who  examined  her  when  they 
took  the  passengers  over  to  her  the  next  morning  tes- 
tify that  she  was  anchored  from  the  forward  part  of  tlie 
vessel  and  was  tailing  down  the  Oregon  shore  toward 
Prairie  Channel.    There  is  no  evidence  which  contradicts 
this  statement  in  regard  to  her  location  and  the  direction 
in  which  she  was  tailing.     If,  therefore,  the  collision  oc- 
curred where  the  libellant  claims,  and  the  oil  barge  did 
not  drift  more  than  300  feet  before  she  came  to  anchor, 
it  is  evident  that  the  current  at  the  point  where  she  came 
to  anchor  was  setting  down  toward   Prairie   Channel 
and  that  the  "Henderson"  would  have  drifted  in  a  some- 
what similar  direction  had  it  not  been  for  the  fact  that 
the  "Samson"  had  lines  on  her.    Again,  if  the  collision 
occurred  as  claimed  by  the  libellant,  it  is  evident  that 
barge  No.  9  would  have  drifted  practically  in  the  same 
direction  in  which    the    "Henderson"  drifted  and  she 
would  have  brought  up  also  on  the  shoals  of  Tenas  II- 
lihee  Island. 

Returning  to  the  drifting  of  the  oil  barge,  witnesses 
for  the  claimant,  Jordan,  pages  611  to  617;  Grunstad, 
page  905;  Church,  pages  1082  to  1085;  Copeland,  pages 
1146  to  1151,  all  of  them  masters  of  vessels  on  the  Co- 
lumbia River  and  familiar  with  towing,  and  some  of 
them  having  handled  the  "Henderson"  and  being  famil- 
iar with  her  backing  capacity  and  all  of  them  familiar 
with  the  oil  barge  and  vessels  of  like  craft  and  tonnage, 
testify  that  under  the  circumstances  disclosed  by  the 
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evidence;  that  is  to  say,  the  oil  barge  going  at  the  rate 
of  three  to  four  miles  an  hour  and  lashed  to  the  "Hen- 
derson" as  shown  by  the  evidence;  the  "Henderson" 
backing  for  not  more  than  one  minute  before  the  col- 
lision; the  oil  barge  suddenly  cut  loose  from  the  "Hen- 
derson" by  the  collision;  the  current  and  tide  as  at  the 
place  of  collision;  testify  that  the  oil  barge  would  have 
drifted  toward  the  Oregon  shore  for  a  distance  of  from 
one-quarter  to  one-half  a  mile.  All  of  the  witnesses 
were  examined  in  regard  to  the  effect  of  the  anchors,  if 
the  anchors  were  let  go  on  the  oil  barge  just  after  the 
collision,  and  they  all  testify  that  in  their  judgment  the 
oil  barge  would  have  drifted  at  least  1000  feet,  and  some 
of  them  as  much  as  a  quarter  of  a  mile. 

Crowe,  an  old  seaman,  familiar  with  sailing  vessels 
and  the  momentum  of  such  vessels  and  also  familiar  with 
the  anchorage  and  current  at  the  place  and  time  of  the 
collision,  having  put  before  him  the  manner  in  which  the 
"Henderson"  and  oil  barge  were  moving,  the  manner 
in  which  they  were  lashed  together  and  the  fact  that  the 
"Henderson"  backed  for  not  more  than  a  minute  before 
the  collision,  testifies  that,  in  his  judgment,  the  oil  barge 
would  have  drifted  a  quarter  of  a  mile  and  practically 
toward  the  point  where  she  was  found  at  anchor.  He 
testifies  that,  assuming  the  anchors  were  dropped  as 
claimed  by  libellant  and  that  they  were  of  the  weight 
claimed  by  the  libellant,  the  oil  barge  would  have  drifted 
at  least  her  length  and  a  half,  so  that  she  would  have 
drifted  at  least  500  feet. 
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THE     TESTIxMOXV    FOR    LIBELLANT     IS 
CONFLICTING. 

This  conflict  is  not  so  much  the  usual  one  of  state- 
ment and  contradiction;  in  fact,  the  story  told  by  the 
Iil)ellant's  witnesses  is  fairly  consistent  in  outline.    Cap- 
tain Sullivan,  indeed,  has  testified  that  he,  whose  busi- 
ness it  was  to  listen  for  an  answer  to  his  second  whistle, 
does  not  remember  having  heard  such  an  answer  (Tran- 
script of  Evidence,  Page  38),  and  Kalberg,  the  quarter- 
master at  the  wheel  of  the  oil  barge  under  Captain  Sul- 
livan, has  testified  positively  that  he  does  remember  that 
the  "Samson"  answered  the  second  whistle  from  the  oil 
barge.     Captain  Sullivan  also  varies  considerably  in  his 
testimony  with  regard  to  the  respective  positions  of  the 
oil  barge  and  the  "Samson"   (Transcript  of  Evidence, 
Diagram  No.  2)  ;  in  fact  he  admits  that  his  change  in 
his  location  of  the  oil  barge  and  the  "Henderson"  at 
the  time  when  he  first  sighted  the  "Samson"  (from  A' 
to  A  on  Diamgram  No.  2)  was  caused  by  his  discover- 
ing, after  making  the  A'  location,  that  the  oil  barge  and 
the  "Henderson,"  traveling  at  the  speed  they  were  mak- 
ing at  the  time,  could  never  have  reached  the  point  where 
he  testified  the  collision  occurred  in  time  to  intercept  the 
faster-traveling  "Samson."    In  other   words.   Captain 
Sullivan's  testimony  displays  a  peculiar  flexibility  with 
regard  to  his  various  positions  on  the  chart.     Captain 
Sullivan  also  gives  his  opinion  that,  "There  were  not 
more  than  thirty  seconds,  or,  at  the  outside,  forty  sec- 
onds, between  the  time  of  the  crash,  the  two  boats  collid- 
ing, and  these  anchors  were  on  the  bottom";  yet  he  con- 
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firms  as  correct  his  testimony  given  at  the  previous  trial 
of  Captain  Jordan,  as  follows: 

"Q.  How  long  after  the  collision  before  your  barge 
came  to  anchor  so  that  it  was  safe,  and  you  could  look 
around?  A.  Oh,  I  think  it  was  perhaps  in  the  neigh- 
borhood of  five  minutes.  I  should  deem  it  was."  Libel- 
lant's  witness,  Martinson,  in  his  deposition  before  the 
United  States  Commission  for  the  District  of  Oregon, 
testifies  that  Captain  Sullivan  gave  orders  to  the  man  at 
the  wheel  of  the  oil  barge  to  port  his  helm  only  once, 
when  the  first  whistle  was  blown  from  the  oil  barge,  but 
in  his  testimony  before  the  court  the  same  witness  testi- 
fies that  another  order  to  port  the  helm  was  given  after 
the  second  whistle. 

It  may  perhaps  be  objected  that  the  above  are  unes- 
sential inconsistencies ;  but  a  better  estimate  of  the  truth 
of  libellant's  version  can  be  gained,  as  is  often  the  case, 
from  an  indirect,  rather  than  a  direct,  treatment  of  the 
testimony.  For  instance,  in  telling  the  story  of  the  ac- 
cident, Captain  Sullivan  testified  as  follows:  "The 
'Samson'  came  on  past  the  bow  and  I  saw  that  the  barge 
would  clear,  but  she  was  going  to  catch  the  'Henderson' 
with  her  tow."  Obviously,  if  the  "Samson"  were  bearing 
down  upon  the  "Henderson"  and  the  oil  barge  very  near- 
ly at  right  angles,  while  the  oil  barge  was  swinging  off 
the  starboard,  headed  into  the  Oregon  shore,  according 
to  libellant's  version,  there  would  be  no  question  of  the 
oil  barge's  "clearing"  the  "Samson"  and  her  tow — un- 
less, of  course.  Captain  Sullivan  might  have  meant  that 
he  saw  that  the  oil  barge  would  succeed  in  getting  across 
the  bow  of  the  "spiked  tow"  before  being  hit.    Consider- 
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in^.  Iiowever,  that   the  "Henderson"  was  struck  at  a 
paint  about  thirty-five  feet  aft  of  her  stern,  which,  as 
about  one  hundred  feet  of  the  "Henderson's"  length 
lay  along  side  the  oil  barge,  would  be  about  sixty-five 
feet  forward  of  the  stern  of  the  oil  barge,  this  interpreta- 
tion of  Captain  Sullivan's  words  can  hardly  be  accepted. 
The  oil  barge  did  not  "clear";  consequently   Captain 
Sullivan   could  not  have  seen   that   she   was  going  to 
"clear."    In  fact  the  only  possible  interpretation  of  this 
testimony  is  that  the  vessels  were  actually  approaching 
almost  head-on,  as  alleged  by  claimant.     In  that  case, 
and  in  that  case  alone,  would  Captain  Sullivan  have 
seen  "That  the  barge  would  clear,  but  she   (the  'Sam- 
son') was  going  to  catch  the  'Henderson'  with  her  tow." 
A  glance  at  Diagram  ^^o.  2,  or  at  Libellant's  Ex- 
hibit 1,  from  which  the  diagram  was  traced,  shows  that 
the  oil  barge  and  the  "Samson"  were  running  on  courses 
at  a  considerable  angle  to  each  other,  which  angle,  ac- 
cording to  testimony  for  libellant,  was  considerably  in- 
creased just  before  the  collision  by  putting  the  helm 
of  the  oil  barge  hard  aport.    Yet  Captain  Sullivan,  on 
cross  examination,  has  testified  as  follows: 

Q.     You  were  running  at  angles,  weren't  you? 
A.     Yes,  but  we  were  running  also  at  a  point  where 
she  was  intercepting  our  course. 

Q.     I  say,  you  were  running  at  an  angle  with  her, 
weren't  you? 

A.     Yes,  that  is  what  I  claim. 
Q.     I  want  to  know  how  you  could  see  her  red  lights 
when  you  were  running  at  an  angle  with  her,  and  she 
was  running  with  her  starboard  side  towards  you? 
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A.  I  claim  she  was  running  directly  towards  me  or 
there  couldn't  have  been  a  collision. 

Q.  Could  she  have  run  directly  towards  you  if  she 
had  run  from  the  point  where  you  placed  her  when  the 
second  signal  was  given  to  the  point  of  collision? 

A.     I  think  so. 

Q.     And  you  put  your  helm  hard  aport,  too? 

A.  She  was  going  all  the  time,  and  we,  of  course, 
dldnt  get  inuch  out  of  her  way.  We  didn't  move  out 
of  the  track  far  enough  that  she  didn't  hit  us,  so  we 
couldn't  have  been  running  at  angle  away  from  her." 

If  this  testimony  means  anything,  it  means  that  the 
vessels  met  in  practically  a  head-on  collision.  The  con- 
fusion and  contradiction  in  Captain  Sullivan's  testi- 
mony result  from  his  trying  to  support  his  story  of  the 
accident  by  means  of  observations  made  under  circum- 
stances quite  inconsistent  with  such  a  story. 

Again,  libellant's  witness  Martinson,  the  boatswain 
of  the  oil  barge,  who  was  standing  on  the  forecastle  head 
behind  Captain  Sullivan  just  prior  to  the  collision,  has 
testified  that  at  the  time  he  left  the  forecastle  head  and 
went  down  to  the  main  deck,  after  Captain  Sullivan  had 
given  the  order  to  the  "Henderson"  to  port  and  back, 
none  of  the  scows  of  the  "Samson's"  tow  had  passed  him. 
As  in  the  case  of  Captain  Sullivan's  examination,  supra, 
this  testimony  is  meaningless  if  the  "Samson"  and  her 
tow  were,  as  claimed  by  libellant,  coming  at  almost  right 
angles  to  the  rapidly  veering  course  of  the  oil  barge. 
When  Martinson  went  down  to  the  main  deck  the  "Hen- 
derson" was  blowing  danger  signals;  this  was  a  second 
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or  so  before  the  eollision  occurred;  therefore,  there  can- 
not have  been  any  material  change  in  the  respective  posi- 
tions of  the  "Samson"  and  the  "Henderson"  between 
the  time  when  ISIartinson  left  the  forecastle  head  and 
the  time  of  the  collision.    It  is  obvious  that  if  the  "Sam- 
son" and  her  scows  were  bearing  down  upon  the  "Hen- 
derson" and  the  oil  barge  in  such  a  manner  as  within  a 
few  seconds  to  strike  the  "Henderson,"  at  practically 
right  angles,  at  a  point  about  sixty-five  feet  from  the 
stern  of  the  oil  barge  there  could  be  no  question  as  to 
whether  or  not  the  "Samson"  and  her  tow  had  "passed" 
the  witness,  who  was  standing  with  Captain  Sullivan 
about  twenty-five  feet  from  the  bow  of  the  oil  barge. 
On  the  contrary,  if  such  had  been  the  respective  posi- 
tions of  the  "Samson"  and  the  "Henderson,"  the  "Sam- 
son" and  her  tow  must  have  been  considerably  astern  of 
where  JMartinson  and  Captain  Sullivan  were  standing; 
for  the  "Henderson"  was  hit  about  thirty-five  feet  from 
her  stem,  which  would  be  about  sixty-five  feet  forward 
of  the  stern  of  the  oil  barge,  as  above  stated,  and  this 
again,  the  length  of  the  oil  barge  being  two  hundred 
and  eighty  feet,  would  be  about  one  hundred  and  ninety 
feet  aft  of  where  Martinson  and  Captain  Sullivan  were 
standing.    Consequently  this  testimony  of  Martinson's, 
like  Captain  Sullivan's,  plainly  shows  that  the  real  con- 
ditions at  the  time  he  made  his  observations  Avere  quite 
other  than  those  libellant  has  attempted  to  establish. 
The  scows  and  the  "Samson"  were  evidently  coming 
almost  head-on  and  were  about  to  sweep  past  the  side  of 
the  oil  barge  and  strike  the  "Henderson;"  but  at  the 
time  Martinson  left  the  forecastle  head,  thinking  there 
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would  be  a  collision,  they  had  not  yet  "passed"  the  place 
where  he  was  standing  on  the  forecastle  head.  As  the 
testimony  shows  that  the  oil  barge  was  going  about 
four  miles  an  hour  and  the  "Samson"  about  seven,  it 
is  easily  seen  that  the  combined  speeds  woud  make  the 
traversing  of  the  two  hundred  odd  feet  from  the  bow  of 
the  oil  barge  to  the  point  of  collision  on  the  "Hender- 
son" a  matter  of  only  a  few  seconds.  This  is  in  exact 
agreement  with  the  rest  of  Martinson's  testimony;  and 
in  fact  only  libellant's  version  of  the  accident  can  har- 
monize his  testimony  and  make  it  intelligible. 

Libellant's  witness,  Phil  Crossen,  in  his  testimony 
taken  before  the  inspectors  at  the  trial  of  Captain  Jor- 
dan, stipulated  to  be  copied  into  the  record  of  this  case, 
testifies  positively  that  he  saw  the  port  scow  strike  the 
"Henderson,"  and  that  it  did  not  strike  the  oil  barge. 
This,  as  Crossen  was  standing  right  at  the  bow  of  the 
"Henderson"  at  the  time  of  the  collision,  would  at  first 
sight  seem  to  be  very  strong  evidence  in  support  of  libel- 
lant's contention;  but  on  further  examination  it,  like 
the  evidence  of  Captain  Sullivan  and  of  Martinson,  be- 
comes instead  a  refutation  of  such  contention,  and  this 
is  shown  by  the  strongest  kind  of  "internal  evidence." 
Crossen,  it  seems,  was  standing  behind  and  to  port  of  a 
tank  on  the  foreward  deck  of  the  "Henderson."  This 
tank  was  from  four  to  four  and  a  half  feet  high  and 
from  twelve  to  fifteen  feet  from  the  "Henderson's"  stem. 
Crossen  saw  only  two  scows.  The  scow  which  hit  the 
"Henderson"  was,  so  far  as  can  be  made  out  from  the 
witnesses'  confused  answers,  the  one  which  seemed  to 
him  to  be  the  furthest  in  front;  and  it  had  no  light  on 
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it,  whereas  the  scow  next  to  it— the  one  furthest  away 
from   the   witness— had.      Botli    Captain   Jordan   and 
claimant's  witness  JNIerjano,  the  man  in  charge  of  the 
port  scow,  number  9,  testified  positively  that  that  scow 
carried  a  white  light  on  her  port  bow.     In  view  of  this 
latter  testimony  Crossen's  account  of  the  collision  seems 
impossible  to  explain.     If  it  were  the  port  scow  which 
hit  the  "Henderson"  Crossen  should  have  seen  the  light 
that  scow  carried;  and  it  is  inconceivable  how  the  bow  of 
the  port  scow,  which  the  testimony  shows  was  fifty  feet 
aft  of  the  bow  of  the  center  scow,  could  have  appeared 
to  him  to  be  the  furthest  in  front.    If,  hmvever,  claim- 
ant's version  of  the  collision  be  accepted,  Crossen's  tes- 
timony becomes  at  once  reasonable  and  convincing.    He 
sa  wno  light  on  the  scow  which  hit  the  "Henderson" 
because  there  was  none;  and  he  saw  a  light  on  the  scow 
furthest  from  him  because  that  scow,  being  the  starboard 
member  of  the  "Samson's"  tow,  carried  a  light  on  her 
saw  no  light  on  the  scow  which  hit  the  "Henderson" 
appeared  to  be  the  furthest  in  front  because  it  was  so; 
and  Crossen  did  not  see  the  port  scow  because  he  was  be- 
hmd  the  tank  and  was  engaged  in  watching  the  other 
scows.    Crossen  also  testifies  that  he  thought  the  scows 
were  going  to  pass,  an  opinion  he  could  hardly  have 
formed  had  they  been  coming  at  practically  right  angles; 
and  the  fact  he  saw  only  two  scows  is  strong  corrobora- 
tion of  claimant's  contention  that  the  port  scow  being 
hidden  from  him  by  the  tank,  there  were  only  two  scows 
for  him  to  see.    The  confusion  and  many  contradictions 
m  the  testimony  of  this  particular  witness  are,  as  in  the 
instances  of  Captain  Sullivan  and  of  Martinson,  easily 
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accounted  for  by  the  fact  that  he,  like  Captain  Sullivan 
and  JNIartinson,  was  trying  both  to  record  his  actual  ob- 
servations and  to  explain  them  according  to  libellant's 
theory  of  the  collision. 

THE  UNDISPUTED  EVIDENCE  CLEARLY 
SHOWS  THAT  CLAIMANT'S  VERSION 
IS  THE  ONLY  POSSIBLE  ONE. 

It  is  undisputed  that  after  the  collision  the  port  bow 
of  the  port  scow  was  slightly  injured,  that  there  was  a 
cut  in  her  starboard  bow,  and  that  the  bow  of  the  center 
scow  was  broken  in  and  her  forward  deck  scarred  ( Tran- 
script of  Evidence,  pp.  811  and  1145  and  902)  ;  that 
there  was  black  paint  all  along  the  port  side  and  on  the 
towing  post  of  the  port  scow  (set  15  or  20  feet  from  the 
stern),  which  had  not  been  there  before  (Transcript  of 
Evidence,  pp.  768-769,  786,  1056  and  1145)  ;  and  there 
is  also  some  testimony  that  there  was  yellow  j^aint  on 
the  scow  as  well  (Transcript  of  Evidence,  pp.  769-770), 
and  that  some  paint  was  rubbed  off  the  oil  barge,  on  her 
port  quarter,  for  about  fifteen  feet,  at  a  point  from  fifty 
to  sixety  feet  from  her  stern  (Transcript  of  Evidence, 
pp.  555-556).  There  is  indeed  contradictory  evidence 
regarding  the  yellow  paint,  and  the  witness  Kness  who 
testified  to  the  scratch  on  the  port  quarter  of  the  oil 
barge  has  also  testified  that  the  guard  of  the  "Hender- 
son" would  have  rubbed  the  oil  barge  at  that  place;  but 
it  certainly  appears,  both  from  the  testimony  and  from 
the  photographs  of  the  wrecked  "Henderson,"  which 
libellant  has  introduced  in  evidence,  that  this  black 
paint  could  not  have  come  from  the  "Henderson."    No 
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explanation  for  its  presence  can  be  given  under  libel- 
last's  version  of  the  accident.     If  the  port  scow  struck 
the  "Henderson"  about  thirty-five  feet  from  her  stem, 
and  the  oil  barge  was  at  that  time  swinging  off  to  star- 
board, it  is  im})ossible  that  the  port  scow  could  have  be- 
come streaked  with  black  paint  from  the  oil  barge  all 
along  her  port  side.     As  to  the  cut  in  the  port  scow's 
starboard  bow,  the  testimony  is  about  evenly  balanced, 
libellant's   witnesses   maintaining   that   if  it  had   been 
caused  by  the  stem  of  the  "Henderson"  the  shock  would 
have  materially  injured  the  stem-iron  and  damaged  the 
hull  of  the  latter,  while  claimant's  witnesses  contend  the 
opposite.    No  explanation  of  the  cut  is,  however,  offered 
by  libellant's  witnesses  except  the  surmise  of  Captain 
Shaver,  the  owner  of  the  "Henderson"  (Transcript  of 
Evidence,  p.  1346),  as  to  the  "Henderson's"  "doctor 
pump."     This  was  a  cast  iron  pump  weighing  about  a 
couple  of  tons,  situated  in  the  "Henderson"  just  about 
where  the  boat  was  struck;  its  frame  was  square,  with 
sharp  square  corners,  and  part  of  it  was  driven  across 
the  ship  and  under  the  boiler  by  the  force  of  the  collision. 
Captain  Shaver  bases  his  guess  upon  information  to  the 
effect  that  the  cut  in  the  scow  was  square  and  sharp, 
whereas  the  stem-iron  of  the  "Henderson"  had  rounded 
corners;  but  Captain  Shaver  never  saw  the  cut  in  the' 
scow;  and  the  suggestion  of  the  "doctor  pump"  is  simply 
his  contribution  towards  trying  to  fit  the  facts  of  libel- 
lant's theory  of  the  collision.     But  it  is  entitled  to  no 
more  consideration  than  any  other  speculative  hypoth- 
esis, and  on  closer  scrutiny,  it  is  submitted,   becomes 
untenable;  for  if  the  port  scow  struck  the  "Henderson" 
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at  an  angle  sufficiently  obtuse  for  the  corner  of  the  "doc- 
tor pump"  to  make  a  cut  in  the  starboard  boiv  of  the 
scow,  and  beginning  at  a  point  only  thirty-five  feet  from 
the  "Henderson's"  stem,  it  is  impossible  that  the  remain- 
ing one  hundred  and  nine  feet  of  the  "Henderson's 
length  (deducting  36  feet  for  the  beam  of  the  scow,  and 
the  "Henderson,  being  180  feet  long,  including  her 
wheel)  could  have  escaped  prior  injurj^  by  the  center 
scow  which  projected  fifty  feet  ahead  of  the  port  one. 
A  glance  at  Diagram  No.  3,  drawn  to  scale  according  to 
the  evidence,  will  show,  by  the  line  XY,  that  the  port 
scow  could  not  possible  have  struck  any  straight  edged 
project,  such  as  the  side  of  the  "Henderson"  with  her 
starboard  borv  unless  the  center  scow  struck  it  too,  and 
that  within  about  eighty  feet  from  where  the  port  scow 
struck.  The  onlj^  possible  explanation  of  this  cut  in  the 
port  scow  and  of  the  injury  to  the  center  scow  (there 
being  no  evidence  that  the  "'Henderson"  was  struck  in 
more  than  one  place  )  is  that  the  port  scow  scraped  along 
the  side  of  the  oil  barge  until  it  stuck  the  stem  of  the 
"Henderson,"  which  had  been  forced  outwards  by  the 
blow  of  the  center  scow  just  enough  to  cut  the  port  scow 
a  little  to  starboard  of  her  own  stem.  This  also  renders 
immaterial  much  of  libellant's  testimony  to  the  effect 
that,  the  beam  of  the  scows  being  thirty-six  feet  and  the 
distance  from  the  stem  of  the  "Henderson"  to  the  side 
of  the  oil  barge  being  only  about  fourteen  feet  six  inches, 
by  reason  of  the  manner  of  their  being  lashed  together, 
it  would  be  impossible  for  the  scow  to  slide  along  the 
side  of  the  oil  barge  and  be  cut  into  by  the  "Hender- 
son's" stem  on  her  own  starboard  bow  (Transcript  of 
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Evidence,  p.  l.'U7)  ;  for  it  is  undisputed  tliat  the  "Hen- 
derson's" lines  were  parted  and  that  she  was  forced 
around  back  of  the  stern  of  tlie  oil  barge  by  the  force 
of  the  blow,  and  it  will  readily  be  seen  that,  if  this  blow 
was  delivered  by  the  center  scow,  projecting  fifty  feet 
in  advance  of  the  port  scow,  by  the  time  the  port  scow 
reached  the  "Henderson"  the  latter  would  have  been 
forced  around  enough  to  inflict  the  cut  in  the  blunt  bows 
of  the  former  on  the  starboard,  and  not  on  the  ix)rt,  side. 
Diagrams  Xos.  8  and  4  herein  have  been  drawn  to 
scale  according  to  the  dimensions  given  in  the  evidence. 
In  Diagram  No.  3  the  sidelights  J  and  K  of  the  "Sam- 
son" are  placed  sixteen  feet  apart,  and  the  point  E  is 
four  hundred  feet  ahead  of  the  bow  of  the  "Samson." 
E  represents  the  nearest  point  at  which,  according  to 
the  testimony,  both  lights  of  the  "Samson"  can  be  seen 
at  once.  Consequently  the  angle  at  which  the  side- 
lights on  the  "Samson"  shine  across  the  line  of  her  course 
is  represented  by  the  angle  JER  on  the  diagram.  As 
the  lights  on  the  "Samson"  are  placed  just  aft  of  the 
pilot  house  (Transcript  of  Evidence,  pp.  589-590),  and 
as  it  appears  (Transcript  of  Evidence,  p.  602)  that  the 
pilot  house  was  about  thirty-five  feet  from  the  "Sam- 
son's stem,  the  lights  J  and  K  in  Diagram  No.  3  have 
been  placed  thirty-six  feet  from  the  "Samson's"  stem, 
making  the  total  distance  from  the  lights  to  E  four 
hundred  and  thirty-six  feet.  It  is  therefore  easy  to 
calculate  the  size  of  the  angle  JER — something  less  than 
2  degrees.  As  regards  the  "Henderson"  and  the  oil 
barge  there  is  no  testimony  as  to  the  position  of  the  side- 
lights except  that  the  law  provides  that  they  be  fitted 
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with  three-foot  screens  (Transcript  of  Evidence,  pp. 
210-211)  ;  but  as  the  "Samson's"  lights  had  such  screens 
(Transcript  of  Evidence,  p.  590)  it  has  been  assumed, 
in  making  up  Diagram  No.  4,  that  the  angles  of  the  side- 
lights on  both  the  "Henderson"  and  the  oil  barge  would 
be  great  enough  to  cross  their  respective  course-lines  four 
hundred  feet  ahead  of  the  stem  of  each,  at  the  points 
K  and  L  respectively.  As  a  matter  of  fact,  the  result- 
ing angles  ALE  and  HKC  are  more  obtuse  than  could 
be  the  case,  as  it  will  be  observed  that  the  lines  LE  and 
KH  have  been  drawn  well  outside  the  outboard  lines  of 
the  vessels,  in  order  to  err  rather  in  favor  of  libellant,  as 
appears  hereafter.  Yet  even  so,  the  angle  ALE  (the 
angle  at  which  the  starboard  or  green  light  of  the  oil 
barge  would  cross  the  line  of  her  course)  is  seen  to  be 
something  less  than  5  degrees. 

Diagram  No.  5  is  made  up  from  libellant's  Exhibit 
1  rather  than  from  libellant's  Exhibit  2,  both  because 
libellant's  Exhibit  1  shows  less  deflection  in  the  course 
of  the  "Henderson"  and  the  oil  barge,  and  is  therefore 
more  favorable  to  libellant's  contention,  and  also  because 
marking  on  libellant's  Exhibit  1  are  as  accurate  as  coun- 
sel could  prevail  upon  the  witness  to  make  them  (See 
Transcript  of  Evidence,  pp.  149-155-165-166-167), 
whereas  the  marking  on  libellant's  Exhibit  2  were  not 
intended  to  be  anything  but  approximate  (See  Tran- 
script of  Evidence,  pp.  217-218).  From  this  diagram 
it  appears  that  while  the  "Samson"  was  on  the  course 
between  D,  where  she  was  first  sighted  by  Captain  Sul- 
livan, to  E,  where  Captain  Sullivan  located  her  at  the 
time  she  gave  the  first  whistle,  her  red  or  port  light  could 


89 

not  have  been  seen  by  anyone  on  the  Puget  Island  side 
of  the  line  PU,  drawn  from  P,  a  point  four  hundred 
ahead  of  1),  at  an  angle  of  1  3-5  degrees  to  the  Hne  DE. 
Since  libellant's  Exhibit  1  shows  the  oil  barge  to  have 
whistled  about  halfway  between  the  points  A  and  B,  it 
is  obvious  that  between  the  time  of  sighting  the  "Sam- 
son" and  the  time  of  blowing  the  first  whistle  no  one  on 
the  oil  barge  could  i)ossibly  have  seen  both  lights  of  the 
"Samson;"  yet  the  testimony  is  undisjiuted  that  both 
these  lights  were  in  full  view.  Similarly  the  point  where 
the  line  QR  intersects  the  course  of  the  oil  barge  repre- 
sents the  first  possible  point  where  those  on  the  oil  barge 
could  have  seen  both  lights  of  the  "Samson"  while  the 
"Samson"  was  on  the  course  from  E  to  F,  between  the 
first  and  second  whistles.  In  other  words,  if  the  accident 
occurred  as  claimed  by  libellant,  the  "Samson's"  two 
lights  could  have  become  simultaneously  visible  on  the 
oil  barge  only  at  a  point  about  halfway  betw^een  the  jDosi- 
tions  of  the  oil  barge  at  the  first  and  second  vvhistles 
respectively. 

From  the  markings  on  libellant's  Exhibit  1  (and  it 
should  be  noted  that  in  marking  up  Diagram  No.  5  only 
the  f inall}^  corrected  locations  have  been  used ;  compare 
Diagram  No.  2)  it  will  be  seen  that  the  line  TVBS, 
drawn  through  both  the  point  of  location  of  the  oil  barge 
at  the  second  whistle  and  the  point  of  collision  and  bare- 
ly touching  at  the  point  V  the  course  of  the  oil  barge 
previous  to  the  second  whistle,  as  indicated  by  Captain 
Sullivan,  represents  the  course  of  the  oil  barge  furthest 
to  port  and  most  in  line  with  the  ranges,  which  accord- 
ing to  the  testimony,  she  could  possibly  have  adopted 
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V  therefore  represents  the  earliest  possible  position  at 
which  the  oil  barge  could  have  taken  that  course.  Yet 
the  line  VX,  drawn  from  that  point  and  not  from  a 
point  four  hundred  feet  ahead  thereof  (in  order  again 
to  err  in  favor  of  libellant),  at  an  agle  of  4  3-5  degrees 
with  the  line  TVBS,  intersects  the  "Samson's"  course 
from  F,  her  location  at  the  second  whistle,  to  C,  the 
point  of  collision,  only  about  one  hundred  feet  from  that 
point  of  collision.  In  other  words,  the  starboard  or  green 
light  of  the  oil  barge,  even  assuming  it  to  have  been  vis- 
ible four  hundred  feet  ahead  of  the  oil  barge  at  the  im- 
possibly large  angle  shown  in  Diagram  No.  4  would 
never  have  appeared  to  those  on  the  "Samson"  until 
within  about  one  hundred  feet  of  the  point  of  collision. 
It  is  therefore  obvious  that  both  the  red  light  of  the 
"Henderson"  and  the  green  light  of  the  oil  barge  could 
not  have  been  almost  continuously  visible  to  those  aboard 
the  "Samson,"  as  has  been  rejDeatedly  testified,  by  the 
only  persons  in  a  position  to  know,  to  have  been  the  case. 
The  testimony  has  been  analyzed  thus  at  length,  not 
in  order  to  complicate  the  case,  but  in  an  endeavor  to 
bring  order  out  of  chaos;  and  it  is  submitted  that  only 
claimant's  version  of  the  collision  suffices  satisfactorily 
to  explain  the  many  apparent  inconsistencies  and  con- 
flicts in  the  evidence.  What  may  be  termed  the  "un- 
conscious" testimony  of  Captain  Sullivan,  Martinson 
and  Crossen — the  "internal  evidence"  afforded  by  their 
remarks — the  paint  on  the  port  scow,  the  cut  in  her  star- 
board bow,  and  the  injury  to  the  center  scow,  taken  in 
connection  with  the  comparative  dimensions  of  the  ves- 
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sels  and  the  fact  that  the  "Henderson's"  side  was  struck 
in  only  one  place,  together  with  the  angles  of  the  side- 
lights as  shown  in  Diagram  No.  5 — all  combine  to  show 
that  libellant's  version  is  not  correct.  Enough  has 
been  said,  however,  to  show  that  all  the  above  testimony 
fits  perfectly  into  claimant's  version;  and  it  needs  only 
a  fflance  at  the  marking's  made  on  libellant's  Exhibit 
17  and  Standard  Oil  Exhibit  1  to  show  that  the  conflict 
between  the  undisputed  testimony  for  both  libellant  and 
claimant  in  regard  to  the  lights  and  the  mathematical 
possibilities  of  the  case  would  not  exist  if  claimant's 
version  were  accepted.  Diagram  No.  6,  traced  from 
libellant's  Exhibit  17,  and  Diagram  No.  7,  traced  from 
claimant's  exhibit  A,  are  sufficient  to  prove  this  fact. 

CERTAIN  PROMINENT  FACTS  DISCLOSED 
BY  THE  EVIDENCE. 

The  evidence  clearly  shows  beyond  any  question, 
certain  prominent  facts.  A  few  of  these  it  may  be  well 
to  recapitulate. 

(1)  At  all  times  from  the  time  the  two  vessels 
came  in  sight  of  one  another  up  to  within  a  few  seconds 
of  the  collision,  both  lights  of  the  "Samson"  were  visible 
from  the  oil  barge  and  "Henderson"  and  both  lights  of 
the  oil  barge  and  "Henderson"  were  visible  from  the 

bamson. 

(2)  Both  the  starboard  and  the  port  barges  of  the 
"Samson's"  tow  carried  a  bright  white  light.  If  both 
of  these  lights  were  not  seen  by  those  in  charge  of  the 
oil  barge  and  "Henderson"  it  was  because  no  sufficient 
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lookout  was  maintained  on  those  vessels.  Sullivan  him- 
self testifies  that  he  was  watching  the  range ;  that  it  is  to 
say,  looking  backward.  Martinson,  lookout  on  the  oil 
barge,  and  Crossan,  lookout  on  the  "Henderson,"  admit 
that  thej'^  w^ere  not  attending  to  their  duties. 

(3)  All  of  the  barges  of  the  "Samson"  tow  were 
in  good  condition  at  the  time  of  the  collision.  After  the 
collision,  the  port  barge  and  the  center  barge  were  both 
injured — the  center  barge  more  severely  than  the  port 
barge. 

(4)  This  injury  to  these  barges  doubtless  came 
from  the  collision  v/ith  the  "Henderson,"  as  there  is  no 
evidence  that  it  came  from  any  other  cause;  indeed,  the 
witnesses  for  the  libellant  who  saw  the  collision  all  state 
that,  in  their  judgment,  if  the  "Henderson"  was  struck 
by  the  port  barge,  as  they  claim  she  was,  the  center  barge 
must  have  struck  the  "Henderson"  at  a  point  farther 
aft,  but  the  evidence  shows  that  the  "Henderson"  was 
not  struck  at  a  point  aft  of  the  house,  so  that  it  may  be 
said  to  be  established  that  the  center  barge  struck  the 
"Henderson"  about  35  feet  from  its  stem. 

(5)  The  rock  barge  No.  9  drifted  from  the  point 
of  collision  to  the  place  where  it  was  anchored.  It  was 
anchored  so  near  the  Washington  shore  that  the  "Sam- 
son" in  removing  it  the  next  morning  dug  up  mud  with 
her  propeller. 

(6)  The  rock  barges  Nos.  27  and  8  were  anchored 
from  the  "Samson." 
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(7)  The  oil  barge  must  have  drifted  at  least  500 
feet  from  the  point  of  collision  before  she  was  anchored. 
When  she  anchored  she  tailed  down  Clifton  Channel. 

(8)  If  the  collision  occurred  at  the  place  indicated 
by  Sullivan,  and  claimed  by  the  libellant  to  be  the  true 
location  of  the  collision,  the  course  of  the  "Samson"  and 
her  tows  is  unintelligible,  for  from  that  point,  going  in 
the  direction  in  which  the  "Samson"  must  have  sailed 
and  going  at  the  speed  at  which  it  is  admitted  the  "Sam- 
son" was  travelling,  it  would  have  been  difficult,  if  not 
impossible,  for  the  "Samson"  to  have  kept  her  rock 
barges  and  herself  from  going  on  the  sands  of  Tenas  II- 
lihee  Island. 

(9)  The  usual  and  natural  course  for  each  vessel 
was  along  the  lines  testified  to  by  Jordan  and  other 
witnesses  for  the  claimant;  in  other  words,  all  witnesses 
agree  that  the  natural  and  reasonable  course  of  a  vessel 
towing  down  stream  was  to  keep  above  the  range  line 
until  at  or  below  the  point  where  the  collision  must  have 
occurred,  whatever  location  may  be  accepted  as  the  true 
place  of  the  collision.  On  the  other  hand,  the  natural 
and  usual  course  for  a  vessel  coming  up  stream  with  a 
tow,  to  keep  under  the  lee  of  Puget  Island  as  nearly  as 
possible,  and  this  course  M^as  the  course  usually  pursued 
by  Sullivan  himself. 
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IV. 

THE  BURDEN  IS  THEREFORE  ON  LIBEL- 
LANT  TO  SHOW  THAT  THE  "HENDER- 
SON" WAS  NOT  IN  FAULT. 

It  is  settled  law  that,  where  one  vessel  has  deviated 
from  her  course,  even  for  a  cause  so  bej^^ond  her  control 
as  to  make  the  ensuing  accident  inevitable,  the  burden 
is  on  her  to  prove  that  such  deviation  was  without  fault 
on  her  part. 

1.  The  Merchant  Prince, 

Law  Reports,   (1892)   1  Prob.  Div.  179, 
In  the  Court  of  Appeal,  1892; 

2.  The  Olympia, 

61  Fed.  R.,  120, 

C.  C.  A.,  6th  Cir.,  1894; 

3.  The  F.  TV.  Wheeler, 

78  Fed.  R.  824, 

C.  C.  A.,  6th  Cir.,  1897; 

4.  The  Ohio, 

91  Fed.  R.,  547, 

C.  C.  A.,  6th  Cir.,  1898; 

5.  The  Fortana, 

119  Fed.  R.,  853, 

C.  C.  A.,  6th  Cir.,  1903; 

6.  The  Edmund  Moran, 

180  Fed.  R.,  700, 

C.  C.  A.,  2nd  Cir.,  1910; 

7.  Nicholas  Transit  Co.  v.  Pittsburgh  Steamship 

Co., 


95 

196  Fed.  R.,  65, 
Dist.  Ct.,  VV.  D.  N.  Y.,  1912; 

8.     The  Lackmcafiiui, 
201  Fed.  R.,  773, 

Dist.  Ct.,  W.  D.  N.  Y.,  1913. 

The  first  case  cited,  that  of  the  JMerchant  Prince,  is 
one  frequently  (luoted  in  the  books.    The  rule  was  there 
carefully  formulated  by  Lord  Justice  Fry  as  follows: 
"The  burden  rests  on  the  defendants  to  shew 
inevitable  accident.    To  sustain  that  the  defendants 
must  do  one  or  other  of  two  things.     They  must 
either  shew  what  was  the  cause  of  the  accident,  and 
shew  that  the  result  of  that  cause  was  inevitable,  or 
they  must  shew  all  the  possible  causes,  one  or  other 
of  which   produced  the  effect,  and  must   further 
shew  with  regard  to  every  one  of  these  possible 
causes  that  the  result  could  not  have  been  avoid- 
ed."    (At  page  189.) 

It  is  submitted  that  none  of  Libellant's  testimony  is 
successful  in  discharging  Libellant  from  this  burden. 
Consequently,  according  to  the  equally  well-settled  prin- 
ciple that  where  one  vessel  is  solely  to  blame  for  a  col- 
lision she  must  pay  the  damages,  the  damages  herein 
should  be  assed  to  Libellant  : 

9.     Uiiion  Steamship  Co.  v.  N.  Y.  8^  Fa.  Steamship 
Co. 
65  U.  S.  (24  How.  307, 
16  L.  C.  P.  Co.  Ed.  699; 
U.  S.  Supr.  Ct.,  1861; 
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10.  The  Bywell  Castle, 

Law  Reports,  4  Prob.  Div.,  219, 
In  the  Court  Appeal,  1878; 

11.  The  Maggie  J.  Smith, 

123  U.  S.,  349, 
31  L.  C.  P.  Co.  Ed.,  175, 
U.  S.  Supr.  Ct.,  1887; 

12.  The  Phoenix, 

50  Fed.  R.,  330, 

Dist.  Ct.,  S.  D.  N.  Y.,  1892; 

13.  The  Umhria, 

166  U.  S.,  404, 
41  L.  C.  P.  Co.  Ed.,  1053, 
U.  S.  Supr.  Ct,  1897; 

3.  The  F.  W.  Wheeler, 

Supra;. 

4.  The  Ohio, 

Supra;. 

14.  The  Lake  Shore, 

201  Fed.  R.,  449, 

Dist.  Ct.,  N.  D.  Ohio,  1912. 

The  case  of  The  Phoenix,  cited  above,  is  somewhat 
similar  to  the  case  at  bar.  In  that  case  Libellant's  canal 
boat,  in  tow  of  the  steam  tug  Atlanta,  was  the  outer 
of  two  boats  on  the  Atlanta's  port  side,  here  being  an- 
other boat  on  her  starboard  side.  When  less  than  half- 
way across  the  North  River,  the  fog  shut  down  some- 
what thickly  near  the  water,  but  much  less  higher  up. 
Fog  signals  indicating  a  tow  had  been  regularly  given 
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by  the  Atlanta,  and  when  the  hull  of  the  Phoenix  as  well 
as  her  mast,  became  visible  at  a  considerable  distance 
off  the  port  bow,  the  Atlanta  gave  one  whistle  wliich 
the  Phoenix  answered,  but  the  Phoenix  delayed  revers- 
ing until  LibcUant's  canal  boat  came  in  sight  about  fifty 
feet  away.  The  Atlanta,  seeing  that  the  Phoenix  kept 
on  her  course  and  that  a  collision  was  imminent,  had 
reversed  her  engines  when  from  two  hundred  to  three 
hundred  feet  still  separated  the  vessels,  but  Libellant's 
canal  boat  was  struck  a  little  forward  of  amidships.  The 
Court  said : 

"The  evidence  leaves  no  doubt  that  the  Phoenix 
had  timely  notice  of  the  Atlanta's  presence  with  a 
tow  a  little  on  her  starboard  hand,  and  that  she  saw 
the  smokestack  of  the  Atlanta  in  abundant  time  to 
have  avoided  her,  as  it  was  her  duty  to  do,  either  by 
going  to  starboard  or  by  stopping  and  reversing. 
She  delayed  reversing  according  to  her  own  pilot's 
testimony,  until  the  canal  boat  came  in  sight  not 
over  50  feet  distant.  This  delay  fixes  the  blame 
upon  the  Phoenix."     (At  p.  331.) 

Similarly  in  the  case  at  bar,  the  fact  that  Captain 
Sullivan,  although  he  saw  the  "Samson"  and  her  to^v 
bearing  straight  down  upon  him  without  apparent  change 
of  course,  as  he  testifies,  took  no  measures  to  avoid  the 
possible  collision  until  just  before  the  collision  occurred 
(even  according  to  Libellant's  version),  fixes  the  blame 
for  the  accident  solely  upon  the  "Henderson"  and  her 
tow. 
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AND,  THE  EVIDENCE  BEING  RATHER 
THAT  THE  "HENDERSON"  AND  NOT  THE 
"SAMSON"  WAS  TO  BLAME,  THE  DAM- 
AGES SHOULD  EITHER  BE  ASSESSED  TO 
THE  "HENDERSON,"  OR  ELSE  THE  LIBEL 
SHOULD  BE  DISMISSED,  BOTH  PARTIES 
PAYING  COSTS  BY  THEM  MADE. 

Even  if  the  "Samson"  could  have  avoided  the  acci- 
dent, as  it  now  appears  she  perhaps  might  have  done, 
by  adopting  a  different  course  of  action,  such  as  stop- 
ping sooner,  or  steering  to  port  across  the  bow  of  the 
oil  barge,  nevertheless  the  "Henderson"  and  the  oil 
barge,  having  by  their  own  wrongful  maneuver  placed 
the  "Samson"  and  her  tow  in  a  j^osition  of  danger,  are 
solely  responsible. 

10.  The  Bywell  Castle, 

Supra; 

11.  The  Maggie  J.  Smith, 

Supra; 

4.     The  Ohio, 
Supra. 

In  the  Bywell  Castle,  cited  above,  a  leading  case  on 
the  point,  this  question  was  carefully  considered.  The 
screw  steamer  Bywell  Castle  and  the  paddle  wheel 
steamer  Princess  Alice  were  approaching  each  other 
on  the  Thames,  red  light  to  red  light.  The  Princess 
Alice  starboarded  her  helm  for  some  unexplained  rea- 
son, after  having  had  to  do  so  slightly  in  order  to  pass 
a  powder  hulk,  so  that  she  crossed  the  bows  of  the  By- 
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well  Castle  and  the  latter  saw  her  green  light.  The 
Captain  of  the  Bywell  Castle  thereupon  put  his  helm 
hard  aport,  probahly  in  an  effort  to  escape  collision,  but 
struck  the  Princess  Alice  on  her  starboard  bow  and  sunk 
her,  with  the  result  that  over  five  hundred  passengers 
and  crew  of  the  latter  were  drowned.  At  the  first  hear- 
ing before  Sir  R.  Phillimore  and  the  Elder  Brethren  of 
Trinity  House,  both  vessels  were  held  to  be  in  fault;  but 
in  the  Court  of  Appeal  the  Lords  Justices  James,  Brett 
and  Cotton  held  that  the  Princess  Alice  was  alone  in 
fault. 

"A  ship  has  no  right,"  said  Lord  Justice  Brett, 
at  page  223,  "by  its  own  misconduct,  to  put  another 
ship  into  a  situation  of  extreme  peril,  and  then 
charge  that  other  ship  with  misconduct." 

And  Lord  Justice  Cotton  (page  228) ,  in  a  clear  and 
careful  opinion,  formulated  the  rule  as  follows: 

"The  sound  rule  is  that  a  man  in  charge  of  a 
vessel  is  not  to  be  held  guilty  of  negligence,  or  as 
contributing  to  an  accident,  if  in  a  sudden  emer- 
gency caused  by  the  fault  or  negligence  of  another 
vessel,  he  does  something  which  he  might  under  the 
circumstances  as  known  to  him  reasonably  think 
proper;  although  those  before  whom  the  case  comes 
for  adjudication  are,  with  a  knowledge  of  the  facts, 
and  with  time  to  consider  them,  able  to  see  that  the 
course  which  he  adopted  was  not  in  fact  the  best." 

This  case  is  quoted  with  approval  in  the  Ohio,  above 
cited,  where  the  vessel  Siberia,  probably  owing  to  the 
suction  of  an  overtaking  steamer,  sheered  from  her  prop- 
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er  course  and  collided  with  the  Ohio,  a  vessel  coming  in 
the  opposite  direction.  Judge  Lurton,  just  before  cit- 
ing the  Maggie  J.  Smith  and  the  Bj^well  Castle  (both 
cited  above),  said: 

"The  Ohio  was  placed  in  a  situation  of  extreme 
danger  by  the  wrongful  deviation  of  the  Siberia 
from  her  course.  The  rule  is  well  settled  that  when 
one  vessel  by  her  own  wrongful  maneuver  places 
another  in  a  situation  of  extreme  peril,  and  the  lat- 
ter does  not  act  with  that  promptness  and  accuracy 
of  judgment  which  might  be  expected  when  there 
was  complete  presence  of  mind,  and  happens  to  de- 
lay or  do  something,  which  turns  out  to  have  been  a 
mistake,  she  will  not  thereby  become  such  a  con- 
tributor to  the  mischief  as  to  render  her  liable  for 
damages."     (At  page  558.) 

It  is,  therefore,  clear  that  no  blame  can  be  attached 
to  the  "Samson"  for  neglecting  to  do  whatever  it  may 
be  contended  she  might  have  done  to  avoid  the  collision. 
She  was  on  her  course,  if  anything  a  little  closer  to  Pu- 
get  Island  than  was  customary,  and  had  no  reason  to  be- 
lieve that  the  "Henderson"  and  the  oil  barge,  although 
apparently  steering  a  peculiar  course,  would  not  finally 
adopt  the  course  indicated  by  the  signals  from  the  oil 
barge  in  time  to  escape  a  collision.  When,  at  the  last 
moment,  it  became  certain  that  they  would  not  do  so, 
Captain  Jordan  on  the  "Samson"  put  his  helm  hard 
aport,  swinging  the  tow  around  so  as  to  head  into  Puget 
Island.  It  is  obvious  that  this  was  the  only  thing  he 
could  have  done  under  the  circumstances;  and  it  is  sub- 
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mitted  that  the  evidence  is  sufficient  to  show  that  had 
he  not  done  so,  and  the  rock  scows  had  hit  the  oil  barge 
squarely  instead  of  a  glancing  blow,  not  only  the  "Hen- 
derson" but  the  oil  barge  as  well  would  have  been  sunk. 
Such  being  the  circumstances,  the  language  of  the  cases 
unequivocally  prohibits  the  imputing  of  any  negligence 
to  the  "Samson"  sufficient  to  justify  the  division  of  dam- 
ages. 

The  foregoing  has  of  course  been  predicated  upon 
the  acceptance  by  this  Court  of  Claimant's  version  of 
the  accident  pursuant  to  the  analysis  of  the  testimony 
given  above.  Should,  however,  this  Court  consider 
Claimant's  version  as  not  true,  deeming  it  merely  a  pos- 
sible inference  from  the  testimony,  and  regard  the  case 
as  one  in  which  neither  party  has  established,  to  the  sat- 
isfaction of  the  Court,  the  negligence  of  the  other,  then, 
it  is  submitted,  this  libel  should  be  dismissed,  each  party 
to  pay  costs  by  them  made. 

15.     The  Centurion, 

100  Fed.  R.,  663, 

C.  C.  A.,  6th  Cir.,  1900. 

In  this  case  the  collision  was  caused  by  a  sudden 
sheer  of  the  steamship  Marshall  which  struck  the  steam- 
ship Centurion  on  the  port  side  just  as  the  two  vessels 
were  passing  each  other,  in  a  river  from  twelve  hundred 
to  fifteen  hundred  feet  wide,  each  going  at  the  rate  of 
from  seven  to  eight  miles  an  hour.  There  was  much  tes- 
timony on  the  question  of  suction,  but  the  evidence  failed 
to  establish  the  negligence  charged  by  either  party 
against  the  other,  or  to  show  the  true  cause  of  the  acci- 
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dent.    The  case  was  disposed  of  by  Judge  Day  (pp.  666 
to  667)  in  the  following  words: 

"The  ease  seems  to  be,  if  not  strictly  an  accident 
occurring  through  inscrutable  fault,  one  wherein 
there  is  a  failure  of  proof  to  establish  the  negligence 
charged  by  one  party  against  the  other.  This  was 
the  conclusion  reached  by  the  learned  judge  who 
heard  the  case  in  the  District  Court.  Finding  no  er- 
ror, the  decree  is  affirmed;  each  party  to  pay  costs 
by  them  made,  respectively." 

It  must  be  admitted  that,  unless  Claimant's  version 
of  the  accident  be  accepted,  the  testimony  for  Libellant 
is  of  such  a  nature  as  to  make  any  reasonable  reconstruc- 
tion of  what  actually  occurred  practically  impossible. 
If,  therefore,  this  Court  finds  itself  in  a  dilemma  of  this 
nature,  it  is  submitted  that  the  Centurion  indicates  the 
proper  course  of  action. 

V. 

EVEN  ASSUMING  THE  "SAMSON"  TO 
HAVE  BEEN  IN  FAULT,  AND  LIBEL- 
LANT'S  VERSION  TO  BE  THE  TRUE  ONE, 
THE  EVIDENCE  SHOWS  SUCH  A  DISRE- 
GARD BY  THE  "HENDERSON"  AND  HER 
TOW  OF  BOTH  THE  RULES  OF  NAVIGA- 
TION AND  THE  DICTATES  OF  PRUDENCE 
AS  TO  WARRANT  THE  DIVISION  OF 
DAMAGES  ACCORDING  TO  THE  FAMIL- 
IAR RULE. 


In  the  PILOT  Kl  LES  FOR  ALL  HARBORS, 
RIVERS  AND  INLAND  WATERS  OF  THE 
UNITED  STATES,  EXCEPT  THE  GREAT 
LAKES  AND  THEIR  CONNECTING  AND 
TRIRL^TARV  WATERS  AS  FAR  EAST  AS 
MONTREAL  AND  THE  RED  RIVP^R  OF  THE 
NORTH  AND  RIVERS  EMPTYING  INTO 
THE  GULF  OF  MEXICO  AND  THEIR  TRIB- 
UTARIES (hereinafter  called  the  "Pilot  Rules"),  as 
amended  by  the  Board  of  United  States  Supervising 
Inspectors,  Steamboat  Inspection  Service,  in  Februarj% 
19H,  and  approved  by  the  Secretary  of  Commerce  and 
Labor,  under  the  authority  of  an  Act  of  Congress  ap- 
proved June  7,  1907,  and  the  Act  of  Congress  approved 
February  14,  1903,  to  become  effective  on  and  after 
April  1,  1911,  Rule  I  reads  as  follows: 

RULE  I.  If,  when  steam  vessels  are  ap- 
proaching each  other,  either  vessel  fails  to  under- 
stand the  course  or  intention  of  the  other,  from  any 
cause,  the  vessel  so  in  doubt  shall  immediately  sig- 
nify the  same  by  giving  several  short  and  rapid 
blasts,  not  less  than  four,  of  the  steam  whistle,  the 
DANGER  SIGNAL. 

The  language  of  this  rule  is  identical  with  that  of 
Rule  III  of  the  Steering  and  Sailing  Rules  promul- 
gated by  the  Act  of  Congress  approved  June  7,  1897, 
with  the  exception  of  the  addition  of  the  words  "The 
DANGER  SIGNAL." 

No  recapitulation  of  the  testimony  for  Libellant  is 
needed  to  prove  that  whatever  else  Captain  Sullivan  did. 
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he  did  not  obey  this  rule.  According  to  his  own  story, 
he  was  steering  very  close  to  the  Oregon  shore,  so  close, 
indeed,  that  when  he  put  his  helm  hard  aport  just  before 
the  collision  he  recognized  the  risk  of  going  ashore,  but 
l^ref erred  that  to  being  run  into  (Transcript  of  Evi- 
dence, p.  117).  He  had  noticed  the  "Samson"  and  her 
tow  bearing  down  upon  him  on  an  apparently  unchanged 
course;  this,  after  the  exchange  of  whistles  that  had 
taken  place,  was  a  situation  which  he  as  a  reasonable 
man  and  experienced  navigator,  could  hardly  have  "un- 
derstood"; yet  he  did  nothing  either  to  induce  the  "Sam- 
son" to  alter  her  course  or  to  prevent  the  possibility  of 
collision  by  some  action  on  his  own  part,  until  just  be- 
fore the  collision,  when  he  blew  the  second  whistle.  Thus 
not  only  did  he  disregard  the  provisions  of  the  "Pilot 
Rules"  covering  such  cases,  but,  it  is  submitted,  he  failed 
to  take  even  the  most  ordinary  and  obvious  precautions. 
RULE  XI  of  the  "Pilot  Rules,"  identical  with  AR- 
TICLE 27  of  the  Steering  and  Sailing  Rules  in  the 
Act  of  Congress  approved  June  7,  1897,  is  to  the  effect 
that 

"In  obeying  and  construing  these  rules  due  re- 
gard shall  be  had  to  all  DANGERS  OF  NAVI- 
GATION AND  COLLISION,  and  to  any  SPE- 
CIAL CIRCUMSTANCES  which  may  render 
a  departure  from  the  above  rules  necessary  in  order 
to  avoid  immediate  danger." 

This  rule  gives  a  wide  latitude  for  such  individual 
action  on  the  part  of  those  in  command  of  vessels  in  dan- 
ger as  the  emergency  may  seem  to  call  for ;  but  it  cannot 
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reasonably  he  held  to  eover  and  excuse  a  total  lack  of 
precautionarv  action.  Vet  Captain  Sullivan  (Tran- 
script of  Evidence,  pp.  118,  U3-144,  and  1G8-169)  has 
endeavored  to  use  that  rule  as  an  excuse  and  a  justifica- 
tion for  his  failure  to  do  anything  but  blow  one  whistle 
about  thirty  seconds  or  a  minute  before  the  collision  oc- 
curred. 

Such  conduct  on  the  part  of  Captain  Sullivan,  the 
pilot  of  both  the  oil  barge  and  the  "Henderson,"  clearly 
was  negligence  sufficient,  even  if  Libellant's  version  of 
the  accident  be  accepted  in  toio,  to  charge  the  "Hender- 
son" and  the  oil  barge  with  the  responsibility  for  the  col- 
lision equally  with  the  "Samson."  In  such  cases  it  is 
the  settled  rule  of  Admiralty  jurisprudence  that  the 
damages  be  divided : 

9.     Union  Steamship  v.  N.  V.  &,  Va.  Steamship  Co., 
Supra; 

16.  The  Maria  Martain  v.  Northern  'Transportation 

Co., 
79  U.  S.   (12  Wall.)    31, 
20L.  C.P.  Co.  Ed.,  251, 
U.  S.  Supr.  Ct.,  1871; 

17.  The  Columbia, 

23  Blatchf.,  268; 

C.  C.  E.D.N.  Y.  1885; 

1*8.     W.  Va.  Central  ^  P.  Ry.  Co.  v.  The  Isle  of 
Pines,  et  al., 

24  Fed.  R.,  489,  - 

Dist.  Ct.,  S.  D.  N.  Y.,  1885; 
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19.     The  A.  W.  Tliompson, 
39  Fed.  R.,  115, 

Dist.  Ct.  S.D.N.  Y.  1889; 

20.     The  Louise, 

52Fed.  R.,  885; 

C.  C.  A.  4th  Cir.  1892; 

21.  The  Lisbonen^e, 

53  Fed.  R.,  293, 

C.  C.  A.  2nd  Cir.  1892; 

22.  The  George  W.  Childs, 

67  Fed.  R.,  269, 

Dist.  Ct.  E.  D.  Pa.  1895; 

23.  The  Victory, 

68  Fed.  R.,  395, 

C.  C.  A.,  4th  Cir.  1895; 

24.  The  Maryland, 

182  Fed.  R.,  829, 

Dist.  Ct.  E.  D.  Va.  1919. 

This  principle  is  too  familiar  to  need  elaboration.  In 
Union  Steamship  Co.  v.  N.  Y.  &  Va.  Steamship  Co., 
cited  above,  the  United  States  Supreme  Court  has  con- 
cisely formulated  it,  in  the  opinion  of  Mr.  Justice  Clif- 
ford (L.  C.  P.  Co.  Ed.  p.  701),  as  follows 

"If  the  fault  was  one  committed  by  the  libellant 
alone,  proof  of  that  fact  is  of  itself  a  sufficient  de- 
fense; or  if  the  respondent  alone  committed  the 
fault,  then  the  libellant  is  entitled  to  recover;  and 
clearly,  if  both  were  in  fault,  then  the  damages  must 
be  equally  apportioned  between  them." 
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Its  application  to  cases  like  the  one  at  bar  was  made 
certain  by  the  same  Court  in  the  later  case  of  the  JMaria 
Martin,  also  cited  above,  where  jNIr.  Justice  Clifford 
again  delivered  the  opinion : 

"Errors  committed  by  one  of  two  vessels  ap- 
proaching each  other  from  opposite  directions  do 
not  excuse  the  other  from  taking  every  proj^er  pre- 
caution required  by  the  special  circumstances  of  the 
case  to  prevent  a  collision,  as  the  Act  of  Congress 
provides  that  in  obeying  and  construing  the  pre- 
scribed rules  of  navigation,  due*  regard  must  be  had 
to  the  special  circumstances  rendering  the  depar- 
ture from  them  necessary  in  order  to  avoid  imme- 
diate danger."  (L.  C.  P.  Co.  Ed.  p.  255). 
(*So  in  L.  C.  P.  Co.  Ed.) 

This  language  has  been  frequently  quoted  with  ap- 
proval in  subsequent  cases  (See  The  Louise  and  The 
Victory,  cited  above)  ;  and  the  whole  matter  has  been 
ably  summed  up,  both  in  the  United  States  Supreme 
Court  and  in  a  later  case  in  the  Circuit  Court  of  Ap- 
peals for  the  Fourth  Circuit,  as  follows : 

"If  there  be  any  uncertainty  as  to  the  intention 
of  the  approaching  vessel,  this  of  itself  calls  for  the 
closest  watch  and  the  highest  degree  of  diligence  on 
the  part  of  the  other  vessel  with  reference  to  her 
movements,  and  it  behooves  those  in  charge  to  be 
prompt  in  availing  themselves  of  every  resource  to 
avoid,  not  only  a  collision,  but  the  risk  of  such  a 
catastrophe."  (Simonton,  J.,  in  The  Louise,  cited 
above,  at  p.  888.) 
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"Sailing  rules  were  ordained  to  prevent  col- 
lisions between  ships  employed  in  navigation,  and 
to  preserve  life  and  property  embarked  on  that  per- 
ilous pursuit,  and  not  to  enable  those  whose  duty 
it  is  to  adopt,  if  possible,  the  necessary  precautions 
to  avoid  such  a  disaster,  to  determine  how  little  they 
can  do  in  that  direction,  without  becoming  respon- 
sible for  its  consequences,  in  case  it  occurs."  (Mr. 
Justice  Clifford,  in  The  Ameiican  v.  Camden  8^  Ain- 
hoij  R.  R.  Tramp.  Co.,  92  U.  S.  (2  Otto)  432,  23 
L.  C.  P.  Co.  Ed.,  724;  U.  S.  Supr.  Ct.,  1876,  cited 
in  The  Louise,  Supra.) 

THE  DAMAGES. 

J.  H.  Johnson  was  the  first  witness  called  on  behalf 
of  the  libellant  to  establish  the  amount  of  the  damages. 
Over  the  objection  of  the  claimant  he  testifies,  on  page 
1459,  that  it  would  cost  in  1911  to  replace  the  "M.  F. 
Henderson"  $51,000.00.  On  page  1461  he  estimates  the 
value  of  the  "Henderson"  at  the  time  of  the  collision  at 
$44,000.00.  On  pages  1464  and  following  he  gives  a  de- 
tailed statement.  The  details  of  this  statement  were 
taken,  for  the  most  part,  from  information  furnished 
him  by  Captain  Shaver,  president  of  the  libellant.  On 
page  1472  he  admits  that  some  of  the  floor  timbers  of 
the  "Henderson"  were  soft  and  rotten,  and  on  page 
1473  he  admits  that  these  timbers  would  have  had  to  be 
repaired  in  three  or  four  years.  On  page  1475  he  admits 
that  the  hull,  when  he  saw  it  after  the  accident,  was  in 
such  shape  that  it  could  have  been  repaired.  On  page 
1476  he  admits  that  such  repairs  would  have  cost  about 
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$2.)(K).00  and  would  have  made  the  hull  as  good  as  it  was 
before  the  accident.  1 1  appears  from  his  testimony,  page 
15.33,  that  he  did  not  examine  the  hull  of  the  "Hender- 
son" until  Fchniarv,  1913.  The  award  of  the  District 
Court  was  based  practically,  if  not  entirely,  upon  the 
testimony  of  this  witness.  On  cross-examination  this  wit- 
ness testifies  that  in  large  measure  it  was  hear-say,  or 
based  upon  hear-say  and  that  the  witness  was  not  in  a 
position  to  testify  regarding  the  damages. 

Captain  J.  W.  Shaver  was  the  next  witness  on  dam- 
ages.     It  appears  from  his  testimony,  pages  1553    to 
1554,  that  he  had  bought  and  sold  vessels.    On  the  same 
page  he  testifies  that  the  "Henderson"  at  the  time  of  the 
collision  was  worth  $45,000.00,  and  yet  the  record  fur- 
nished by  the  books  introduced  in  evidence  by  Conway, 
pages  1605  and  following,  shows  that  the  new  "Hender- 
son" cost  $27,726.68.    With  this  cost  a  part  of  the  sal- 
aries of  the  officers  of  the  Shaver  Transportation  Com- 
pany was  included,  though  the  new  "Henderson"  was 
built  by  contract.     Captain  Shaver  himself,  page  1557, 
introduced  libellant's  Exhibit  27,  showing  the  earnings 
and  disbursements  on  account  of  the  "Henderson"  for 
the  year  1909,  1910  and  the  first  six  months  of  1911. 
From  this  exhibit  it  appears  that  during  the  year  1909, 
without  making  any  deduction  for  depreciation,  the  net 
earnings  of  the  "Henderson"  were  not  quite  $14,000; 
that  for  the  year  1910,  again  making  no  deduction  for 
depreciation,  the  net  earnings  of  the  "Henderson"  were 
$14,007.30;  and  that  for  the  six  months  of  1911,  again 
making  no  deduction  for  depreciation,  the  earnings  of 
the  "Henderson"  were  $3257.12.  These  earnings  include 
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a  part  of  the  office  expenses  of  the  Company,  it  may  be 
said  of  the  fixed  charges  of  the  company.  This  evidence 
was  also  introduced  over  the  objection  of  the  claimant. 
It  is  significant,  however,  that  during  the  year  1911  the 
gross  earnings  of  the  "Henderson"  were  not  50  per 
cent  of  the  gross  earnings  for  the  corresponding  months 
of  1909  and  1910.  No  explanation  is  made  of  this  un- 
less it  be  the  explanation  made  by  the  witness  Hosford, 
who  testifies  on  page  1596  that  at  the  time  the  "Hen- 
derson" was  sunk  there  was  no  passenger  route  upon 
which  she  could  earn  any  profit.  It  appears  also  from 
the  testimony  of  Captain  Shaver,  page  1663,  that  his 
company  carries  on  their  books  no  depreciation  account 
and  on  pages  1695-1696  he  was  wholly  unable  to  recon- 
cile why  he  claims  that  the  old  "Henderson"  was  worth 
$45,000  whereas  the  new  "Hnderson,"  which  was  as 
good  a  boat,  cost  less  than  $38,000.00. 

Captain  O.  W.  Hosford  was  the  next  witness  on  be- 
half of  the  respondent.  He  valued  the  "Henderson"  at 
the  time  she  was  sunk,  at  $45,000.  It  appears  from  his 
evidence  on  page  1588  that  he  bought  the  "Weown," 
when  she  was  about  three  years  old,  for  $26,000,  and  he 
estimates  that  a  boat  of  that  character  was  worth  $10,000 
less  than  the  "Henderson."  On  page  1592  he  states  that 
he  thinks  the  "Hercules"  was  as  good  a  boat  as  the 
"Henderson." 

The  next  witness  on  behalf  of  the  libellant,  was  A. 
M.  Conway,  bookkeeper  for  the  Shaver  Transportation 
Company.  He  knew  nothing  but  what  the  books  of  the 
Shaver  Transportation  Company  showed.    He  testifies, 
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page  1606,  that  the  total  cost  of  raising  the  old  "Hen- 
derson" was  $8,424.99,  and  on  i)age  ICIO  that  the  total 
cost  of  ihe  new  "Henderson"  was  $27,720.68.  Among 
the  items  of  cost  of  salvage  are  included  a  charge  for 
the  "Cascades"  at  the  rate  of  $150.00  per  day.  The  evi- 
dence shows  that  it  cost  less  than  $100.00  a  day  to  ope- 
rate the  "Cascades"  and  that  she  is  a  boat  less  valuable 
and  of  less  earning  power  than  the  "Henderson";  that 
the  net  earnings  of  the  "Henderson"  during  the  six 
months  prior  to  the  collision  were  only  $30.00  per  day. 
Another  charge  included  in  the  salvage  was  the  services 
of  the  "Wauna"  at  $125.00  per  day.  The  "Wauna"  was 
a  smaller  boat  than  either  the  "Henderson"  or  the  "Cas- 
cades," could  be  operated  more  cheaply  than  either  of 
them  and  her  earning  power  was  less  than  that  of  the 
"Henderson"  or  the  "Cascades."  A  charge  was  made 
for  each  of  these  two  boats  for  a  period  of  fourteen  or 
fifteen  days.  The  record,  we  may  say,  is  replete  with 
items  showing  extortionate  charges  for  the  vessels  ow^ned 
by  the  libellant  which  were  engaged  in  the  raising  of  the 
"Henderson." 

Charles  M.  Nelson  was  also  a  witness  on  behalf  of 
the  libellant.  He  was  the  proprietor  of  the  Portland 
Shipbuilding  Yard,  which  built  the  hull  of  the  new 
"Henderson."  The  contract  price  was  $15,500,  and  he 
testifies,  page  1756,  that  in  his  judgment  it  would  have 
cost  as  much  to  have  repaired  the  hull  of  the  "Hender- 
son" and  make  her  as  good  as  before  the  accident  as  a  new 
hull  would  have  cost.  He  does  not  deny,  however,  that 
he  had  a  talk  with  Daniel  Kern  at  the  time  the  hull  of 
the  old  "Henderson"  was  on  the  w^ays  at  his  yard,  and 
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that  he  remembers  Kern  speaking  to  him  about  buying 
the  hull.  He  does  not  recollect  having  told  Kern  that 
he  would  fix  up  the  hull  and  fit  her  up  as  a  barge  for 
the  sum  of  $3000,  but  he  does  not  deny  that  such  a 
conversation  took  place  and  that  to  have  fixed  it  up  and 
fitted  it  up  for  a  barge,  the  hull  would  have  been  as 
strong  as  the  hull  on  the  "Henderson."  (Record,  p. 
1759). 

William  B.  Honeyman  was  next  called  as  a  witness 
on  behalf  of  the  libellant.  He  testifies  that  he  is  a  ma- 
rine surveyor  and  that  he  examined  the  "Henderson'* 
when  she  was  hauled  out  on  the  ways  at  South  Portland 
and  made  a  thorough  examination  of  the  hull  and  ma- 
chinery in  conjunction  with  Captain  Crowe.  He  put 
the  valuation  of  the  boat  at  between  $35,000  and  $36,- 
000.  (Record,  p.  1766) .  He  admits  that  the  statement 
of  salvage  expenses  he  got  from  Captain  Shaver. 

The  first  witness  called  for  the  defense  was  Joseph 
Supple.  He  was  a  ship  builder  and  has  been  in  business 
"on  his  own  hook"  for  about  thirty-five  years,  and  was 
acquainted  with  the  "Henderson"  and  with  her  struc- 
ture. He  looked  at  the  "Henderson"  while  on  the  ways 
after  she  was  wrecked.  On  page  1782  he  states  that  it 
would  cost  to  duplicate  the  "Henderson"  in  July,  1911, 
$40,000  and  that  with  ten  years'  wear  she  would  be 
worth,  in  his  judgment,  not  over  $25,000.  He  testified 
particularly  in  regard  to  the  condition  of  the  hull  and 
the  injuries.  On  page  1783  he  testifies  that  the  hull 
was  in  a  repairable  condition  and  on  the  same  page  tes- 
tifies that  he  would  consider  a  reasonable  value  to  put 
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the  "Ifftidcrsoti"  in  as  good  shape  as  if  xcas  before  the 
aecident,  the  sum  of  $16,000.  On  page  1784  he  testifies 
that,  in  his  judgment,  there  was  not  more  than  two 
years'  more  usage  in  the  hull.  One  of  the  items  of  ex- 
pense presented  by  the  libellant  was  $310.00  for  pulling 
the  boat  on  the  ways  of  the  Portland  Ship  Yards.  This 
witness  testifies,  page  1786,  that  $100.00  was  what  was 
usually  charged  for  that  service.  On  cross-examination, 
page  1790,  this  witness  testifies  that  in  1901  it  would 
have  cost  about  $30,000  to  have  built  a  boat  like  the 
"Henderson."  On  pages  1796-7,  on  cross-examination, 
he  testifies  that,  in  his  judgment,  $2500.00  xcoiild  have 
been  a  good  pncc  to  jmt  the  hull  of  the  "Henderson"  in 
as  good  shape  as  it  teas  before  the  collision.  This  testi- 
mony he  repeats  on  pages  1800  and  1801,  also  on  cross- 
examination,  and  on  pages  1803  and  1804  he  states  that 
to  put  her  back  in  as  good  shape  as  she  was  before  would 
probably  cost  $28,000,  including  machinery  and  every- 
thing, but  that  she  would  be  worth  $3000.00  more  after 
the  repairs  than  before. 

Albert  Duncan  was  the  second  witness  called  on  the 
question  of  damages  on  behalf  of  the  defense.  He  had 
been  engaged  as  a  shipwright  in  Portland  for  twenty- 
five  years.  He  had  examined  the  hull  of  the  "Hender- 
son." On  page  1809  he  testifies  that,  in  his  judgment, 
the  hull  of  the  ''Henderson"  could  be  repaired  and  put  in 
the  same  condition  as  before  the  tcreck  for  the  sum  of 
$4000. 

Joseph  Paquet  was  the  next  witness  called  on  behalf 
of  the  claimant  on  the  question  of  damages.     He  had 
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been  in  the  boat  building  business  in  Portland  for  about 
40  years;  had  built  and  repaired  all  manner  of  boats 
and  raised  quite  a  number  of  boats  which  had  been  sunk; 
he  was  also  acquainted  with  the  "Henderson."  On  pages 
1825  to  1827  he  testifies  that  in  his  judgment  the  "Hen- 
derson" should  have  been  raised  for  $5000.  On  page 
1831  he  testifies  that  the  hidl  could  have  been  put  in  as 
good  condition  as  before  the  wreck  for  $4500.00.  On 
page  1838  he  testifies  that  in  1911  he  thinks  that  a  boat 
such  as  the  "Henderson"  could  have  been  hired  in  this 
market  for  about  $750.00  a  month.  On  page  1839  he 
testifies  that  such  a  boats  as  the  "Henderson"  fully 
equipped  and  new  would  cost  about  $38,000.  On  page 
1840  he  testifies  that  such  a  boat  as  the  "Henderson" 
built  in  1901  and  having  been  operated  for  ten  years 
would  be  of  the  value  in  this  market  of  $25,000.  On 
page  1860,  on  cross-examination  this  same  witness  tes- 
tifies that  in  his  judgment  the  "Henderson"  could  have 
been  built  in  1911  for  $38,000  and  that  as  she  mas  ten 
years  old  she  was  worth  $25,000.00. 

Robert  M.  Mcintosh,  another  witness  on  behalf  of 
the  claimant,  testifies  that  he  was  a  ship  carpenter  and 
contractor  and  had  been  engaged  in  that  business  for 
over  30  years  and  had  seen  the  hull  of  the  "M.  F.  Hen- 
derson." On  page  1877  he  testifies  that,  in  his  judg- 
ment, the  hull  coidd  have  been  repaired;  that  he  made  a 
careful  examination  of  it  and  a  careful  estimate  and  that 
in  his  judgment,  the  hull  could  have  been  fixed  up  as 
good  as  it  was  before  the  collision  for  $4,000. 

Peter  Carstens,  another  witness  called  on  behalf  of 
the  defense,  testified  that  he  had  been  with  the  O.  R.  & 
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\.  Co.  for  32  years  and  has  always  been  conneeted  with 
steamboats,     either  buildiri^r  steamers  or  ninniii^r  steam 
boats  or  patehin^  up  steam  boats.     He  testifies  that  he 
was  familiar  with  siieh  boats  as  the  "Henderson"  and  has 
been  handling:  tliat  kind  of  boats  the  most  of  the  time, 
was  familiar  with  their  eonstruetion  and  with  repairing 
them.  He  made  an  examination  of  the  hull  of  the  "Hen- 
derson" on  the  Uth  day  of  August,  1911,  and  estimated 
that  it  uould  cost  to  rcj)mr  tlw  hull  $4102.00;  that  to 
rebuild  the  upper  xcorks  xcould  cost  $8812;  moving  the 
machlnerii  tcould  have  cost  $2000.     On  ])age  1887  he 
gives  this  estimate  and  on  the  same  page  testifies  that, 
in  his  judgment  such  a  vessel  as  the  "Henderson/'  al- 
lotving  ten  years  for  depreciation  and  having  had  inci- 
dental repairs  made  to  her  from  time  to  time,  was  tvorth 
ahmit  $20,000.    On  page  1893  he  testifies  that  he  found 
the  condition  of  the  hull  to  he  such  that  it  would  need 
rejxiirs  rcithin  a  year  to  the  extent  of  $6000.00  had  there 
been  nw  collision.     This  witness  had  had  mucli  experi- 
ence in  raising  boats  on  the  Willamette  and  Columbia 
rivers.    He  testifies  on  page  1896  that  it  was  not  neces- 
sary in  roiMng  boats  to  have  more  than  one  tug  boat.  On 
the  same  page  he  testifies  that  to  have  built  a  new  boat 
like  the  "Henderson"  in   1911,  using  such  salvage  as 
could  be  obtained  from  the  "Henderson"  would  cost 
$23,000.    A  detailed  report  made  by  this  witness  to  the 
Standard  Oil  Company  on  August  14,  1911,  is  found  on 
page  1905  and  page  1906  of  the  record,  and  is  in  accord 
with  his  testimony. 

Daniel  Kern,  the  President  of  the    claimant,    was 
called  as  a  witness  on  the  question  of  damages.      He 
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had  raised  several  boats  in  the  Columbia  River  and  tes- 
tifies on  pages  1908  and  1909  what  apparatus  it  would 
be  necessary  to  provide  and  the  manner  in  which  a  boat 
sunk,  such  as  the  "Henderson"  should  be  raised.  He 
also  testifies  on  pages  1909  and  1910  as  to  the  reason- 
able rental  value  of  boats  like  the  "Cascades"  and 
"Wauna."  He  was  also  familiar  with  the  waters  where 
the  "Henderson"  was  sunk,  and  on  page  1913  testifies 
that  in  his  judgment  a  reasonable  sum  to  be  expended 
for  rcbising  the  "Henderson''  xicould  he  $5,000.00.  On 
page  1914  he  testifies  that  he  is  acquainted  with  the 
"Henderson"  and  that  his  Company  owns  a  boat  of 
about  the  same  character.  This  boat  was  the  "Hercu- 
les." He  testifies  that  though  he  had  never  built  any 
new  boats  of  that  character  he  thinks  that  the  "Hen- 
derson'' at  the  time  she  was  sunk  wa^  worth  about  $25,- 
000.00  and  that  they  carried  their  boat  on  their  books  at 
$22,500.00.  On  pages  1922  and  following  he  was 
closely  cross-examined  in  regard  to  his  estimate  of  the 
reasonable  value  of  raising  the  "Henderson." 

Other  witnesses  were  called  for  the  purpose  of  show- 
ing the  exorbitant  charges  made  by  the  libellant  and  tes- 
tify j^ages  1926  to  1969.  Daniel  Kern  was  re-called  by 
the  libellant  for  further  cross-examination,  pages  1969 
and  following.  He  testifies  that  in  his  judgmeni  the 
"Hercules"  was  a  better  boat  than  the  "Henderson" 
and  that  she  cost  to  build  her  in  1899,  $19,000.00. 

Captain  J.  E.  Copeland  was  also  recalled  for  the 
purpose  of  showing  the  cost  of  the  "Henderson."  He 
testifies  on  page  1977,  that  at  that  time  when  he  had 
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liired  the  "Henderson"  he  was  informed  hy  Captain 
Shaver,  President  of  the  libellant,  that  the  "Henderson" 
had  eost  $32,()()().()0.  He  was  also  examined  in  regard  to 
the  matnuT  of  rmsiny  boats  sunk  in  the  Columl)ia,  and 
testifies,  among  other  things,  tliat  one  tug  boat  teas 
sufficient. 

Captain  Shaver,  ealled  on  rebuttal  by  the  libelhint, 
on  i)age  11)89,  testifies  that  the  "Henderson"  when  new 
cost  $31,000.00. 

Tabulated,  the  evidence  shows 

Value  Value  Cost  of 

New  When  Sunk  Repairing 

Johnson    $51,000  $44,000             $ 

Shaver   38,000  45,000                

Hosford    45,000                

Honeyman  36,000               

Supple    40,000  25,000  16,000 

Paquet    38,000  25,000                

Carstens    38,000  20,000  15,000 

Kern   25,000                

THE  DA^NIAGES  DEMANDED  BY  LIBEL- 
LANT ARE  GREATLY  EXAGGERATED. 

If  Claimant's  version  of  the  accident  be  accepted, 
of  course  no  question  as  to  Claimant's  liability  for  dam- 
ages will  arise;  but  it  has  been  deemed  pertinent,  in 
view  of  the  possibility  of  the  Court's  adopting  Libel- 
lant's  version  and  dividing  the  damages,  to  present  a 
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brief  discussion  of  Libellant's  evidence  as  to  the  amount 
of  damages  sustained. 

In  Libellant's  amended  and  supplemental  libels  al- 
legation is  made  that  the  value  of  the  "Henderson" 
at  the  time  of  the  collision  was  fifty  thousand  dollars 
($50,000.00),  and  the  value  of  the  supplies  lost  on  her 
fifteen  hundred  dollars  ($1500.00) ,  the  salvage  expenses 
ten  thousand  dollars  ($10,000.00),  making  a  total  of 
sixty-one  thousand  five  hundred  dollars  ($61,500.00)  ; 
this,  less  sixteen  thousand  dollars  ($16,000.00) ,  the  value 
of  the  salvage  recovered,  leaves  a  total  of  forty-five 
thousand  five  hundred  dollars  ($45,000.00),  claimed  by 
Libellant  as  damages  herein.  By  these  libels  it  also  ap- 
pears that  Libellant  is  suing  for  the  value  of  the  "Hen- 
derson" as  a  total  wreck. 

The  law  governing  the  measure  of  damages  in  such 
cases  is  stated  in  Mr.  Spencer's  treatise  on  Marine  Col- 
lisions as  follows : 

"Restitution  is  the  rule  in  all  cases  where  re- 
pairs are  practicable,  and  compensation  when  the 
loss  is  total.  The  measure  of  damages  in  case  of 
total  loss  is  the  market  value  of  the  vessel  at  the 
time  of  the  colhsion,  together  with  its  cargo  and 
freight,  and  such  other  losses  as  are  a  direct  result 
of  a  collision.  The  market  value  of  the  vessel,  and 
not  its  real  or  intrinsic  value  or  cost  of  construction, 
is  ordinarily  the  measure  of  damages.  The  recovery 
is  limited  to  the  market  value,  and  damages  in 
excess  of  such  value  may  not  be  assessed  by  reason 
of  additional  value  to  the  owner,  owing  to  peculiar 
fitness  for  the  trade  in  which  it  is  engaged,  or  other- 
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wise;  nor  is  the  market  value  to  be  deterniined  by 
what  the  owner  would  have  been  willing  to  take 
for  the  vessel,  but  it  is  tiie  amount  for  whieh  the 
vessel  would  have  sold  in  the  open  market."  (Spen- 
cer on  Marine  Collisions,  Sec.  200,  p.  360.) 

25.     The  Laura  Lee, 

24.  Fed.  U.,  483, 

Dist.  Ct.,  E.  D.  La.,  1885; 

20.     Tlie  City  of  Alea'andria, 
40  Fed.  R.,  697, 

Dist.  Ct.,  S.D.N.  Y.,  1889; 

27.  The  Havilah, 

50  Fed.  R.,  331, 

C.  C.  A.,  2nd  Cir.,  1892. 

In  determining  the  value  of  a  vessel  at  the  time  of 
the  collision  the  Court  necessarily  has  to  consider  all  the 
circumstances  bearing  on  such  value  that  the  evidence 
affords. 

28.  La  Normandie, 

58  Fed.,  427, 

C.  C.  A.,  2nd  Cir.,  1893. 

This,  as  pointed  out  by  Judge  Lacombe,  at  page  431 
in  the  case  last  cited,  is  peculiarly  the  case  where  pur- 
chases and  sales  of  property  are  not  sufficiently  frequent 
to  give  a  readily  ascertainable  market  value. 

The  testimony  in  the  case  at  bar  regarding  value  is 
voluminous  and  conflicting.  Libellant's  witness  John- 
ston has  testified  that  a  new  vessel  similar  to  the  old 
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"Henderson"  would  cost  $43,882.21  (Transcript  of  Evi- 
dence, p.  1466).  It  should  be  noted,  however,  that  on 
cross  examination  the  testimony  of  this  witness  seems 
to  be  composed  largely  of  guesswork  and  hearsaj'^  from 
Captain  Shaver,  and  Claimant's  proctor  has  moved  to 
strike  it  out  on  that  account  (Transcript  of  Evidence, 
pp.  1479-1528) .  Libellant's  witness  Conway,  under  ob- 
jection, placed  the  cost  of  a  new  "Henderson"  similar 
to  the  old  at  $38,415.80  (Transcript  of  Evidence,  pp. 
1605,  1610)  ;  Captain  Hosford,  another  witness  for 
Libellant,  placed  the  cost  of  a  new  "Henderson"  (like- 
wise under  objection)  at  anywhere  from  fifty  to  fifty- 
five  thousand  dollars,  although  it  was  brought  out  on 
cross-examination  that  he  had  no  definite  basis  for  this 
opinion  (Transcript  of  Evidence,  pp.  1577-1584)  ;  and 
Captain  Shaver  (Transcript  of  Evidence,  pp.  1562- 
1573)  has  testified  at  length  concerning  such  a  cost,  all 
under  objection  by  Claimant's  proctor.  It  is  submit- 
ted that  none  of  this  evidence  is  competent  as  bearing 
upon  the  question  of  the  old  "Henderson's"  value  at 
the  time  of  the  collision.  To  quote  again  from  Mr. 
Spencer : 

"The  general  rule  is  that  the  value  of  the  ves- 
sel is  the  open  market  value  at  the  place  where  the 
collision  occurred.  This  has  no  reference  to  what 
it  is  worth  to  the  owner,  nor  what  he  could  have  sold 
it  for,  but  what  it  would  have  brought  offered  un- 
reservedly in  open  market.  *  *  *  By  the 
term  'open  market'  is  not  meant  the  price  paid  by 
the  owner,  but  the  same  for  which  it  would  sell  in 
open  market.     *     *     *     The  owner  of  the  vessel 
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lost  can  only  recover  the  market  value  of  liis  sliip, 
although  this  may  be  less  than  the  price  paid  for  it 
or  less  than  the  cost  of  construction."  (Sec.  201, 
pp.  3G3-3G4). 

The  reasons  for  this  rule  were  clearly  set  forth  in  the 
Laura  Lee,  cited  above  : 

"In  adjusting  the  loss  claimed  to  have  been  in- 
curred by  the  libellants,     *     *     *     we  should  con- 
sider that  in  every  sale  the  consent  of  the  owner  of 
the  thing  sold  must  be  obtained,  and  that  it  is  often 
the  case  that  such  consent  to  sell  has  to  be  paid  for 
by  the  purchaser  in  addition  to  the  sum  which  may 
in  the  market  fully  represent  the  value  of  the  thing 
sold.     When  the  Greenville  became  a  wreck,  the 
power  on  the  part  of  the  libellants  to  consent  to 
part  with  her  ceased,  and  the  owners  of  the  Lee 
should  not  now  be  required  to  contribute  any  sum 
which  represents  the  amount  which  the  owners  of 
the  Greenville  might  have  felt  justified  in  asking 
from  a  purchaser  for  their  consent  to  be  deprived 
of  her  especial  usefulness  to  them."     (Boarman  J., 
at  p.  484.) 

A  fortiori,  if  the  original  cost  of  construction  is  not 
to  be  taken  as  the  measure  of  damages,  the  estimated 
cost  of  a  new  vessel  similar  to  the  one  wrecked  is,  to  say 
the  least,  irrelevant.  The  quotations  just  made  likewise 
render  immaterial  the  testimony  of  Captain  Shaver 
(Transcript  of  Evidence,  p.  1554),  that  he  would  not 
have  sold  the  "Henderson"  for  fifty  thousand  dollars. 
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It  may,  however,  be  noted  that  there  is  a  wide  dis- 
crepancy between  the  different  values  placed  on  the 
"Henderson"  at  the  time  of  the  collision  by  Libellant's 
witnesses  and  by  the  witnesses  for  the  Claimant  and  for 
the  Standard  Oil  Company.  For  instance,  her  value 
after  ten  years  of  use  is  put  by  both  Supple  (Trans- 
cript of  Evidence,  p.  1782)  and  Paquet  (Transcript  of 
Evidence,  p.  1840,  under  objection)  to  be  only  $25,- 
000.00.  The  amount  necessary  to  repair  her  hull  and 
to  put  it  in  the  same  shape  as  it  was  in  before  the  col- 
lision, is  variously  estimated  at  from  $16,000.00  (Sup- 
ple, Transcript  of  Evidence,  p.  1783)  to  $4,000.00 
(Duncan,  Transcript  of  Evidence,  p.  1809,  subject  to 
Libellant's  motion  to  strike  out,  and  Mcintosh,  Trans- 
cript of  Evidence,  p.  1877,  under  objection).  Witness 
Carstens  (Transcript  of  Evidence,  pp.  1905-1906)  in 
his  letter  of  August  14,  1911,  to  the  Standard  Oil  Com- 
pany, estimated  the  cost  of  repairing  the  steamer  and 
making  her  "as  good  as  she  was  before  the  collision"  at 
$14,794.00,  and  the  cost  of  a  new  boat  similar  to  the  old 
"Henderson"  at  $26,500.00  (Claimant's  Exhibit  "E," 
objected  to  as  incompetent,  although  not  as  being  a 
copy.  Transcript  of  Evidence,  pp.  1904-1905).  Many 
more  instances  of  widely  different  expert  opinions  on 
this  subject  could  be  adduced;  but  it  is  submitted  that 
enough  has  been  here  brought  forward  to  indicate  the 
doubtful  dependability  of  the  various  values  testified 
to  by  Libellant's  witnesses.  It  needs  only  a  cursory 
examination  of  the  evidence  to  show  that  the  damages 
demanded  by  Libellant  are  greatly  exaggerated.  For 
instance,  the  cost  of  raising  the  wreck  is  put  by  Libel- 
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lant   at   $8,0()0.()()    (Transcript   of  Evidence,   p.    1025, 
under  objection).     It  appears  that  this  enormous  sum 
is  made  up  hv  charging  rental  for  three  of  I.ihellant's 
vessels,  one  of  which,  the  "Cascades,"  was  ahnost  con- 
stantly  on  hand  at  the  scene  of  the  wreck  for  four  or 
five  days  at  the  rate  of  $150.00  a  day,  while  the  "Shaver" 
and  the  "Dixon,"  which  were  employed  at  various  times, 
were  charged  for  at  the  rate  of  $8.00  an  hour.     The 
"Echo,"  a  launch  carrying  three  men,  was  charg^  for 
at  the  rate  of  $30.00  a  day  for  15  days.     It  is  in  evi- 
dence that  the  "Henderson"  was  I.ibellant's  most  profit- 
able vessel   (Transcript  of  Evidence,  p.  1686)  ;  yet  she 
only  earned  on  an  average  of  $30.00  a  day,  and  cost 
on  an  average  of  somewhat  less  than  $100.00  a  day  to 
operate     (Transcript    of    Evidence,    pp.    1681-1685), 
although  Captain  Shaver  testified  (Transcript  of  Evi- 
dence, p.  1681)   that  it  cost  $125.00  a  day  to  operate 
her.     In  the  face  of  these  facts  it  seems  clear  that  a 
charge  of  $150,00  a  day  for  the  "Cascades,"  a  smaller 
boat  than  the  "Henderson,"  and  charges  at  the  rate  of 
$192.00  a  day  apiece  for  the  "Shaver"  and  the  "Dixon," 
none  of  which  vessels  had  the  earning  capacity  of  the 
"Henderson,"  is  nothing  short  of  exorbitant.    Similarly 
it  is  in  evidence  (Transcript  of  Evidence,  p.  1694)  that 
the  wages  of  the  men  employed  on  the  "Echo"  launch 
amounted  to  not  more  than  $225.00  a  month;    yet  the 
charge  made  for  her  services  by  Libellant  amounted  to 
$450.00  for  only  15  days.     Again  it  appears  from  the 
testimony    (Transcript   of   Evidence,    pp.    1697-1704) 
that  most  of  the  equipment  on  the  "Henderson,"  such  as 
mattresses,  sheets,  pillows,  dining  room  table,  safe,  etc.. 
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were  charged  for  as  if  new;  although  they  were  in  fact 
old,  and  would  bring  nothing  but  second  hand  prices  in 
the  market.  It  is  also  worth  noting  that  Libellant  had 
no  inventory  of  the  equipment  claimed  to  have  been  lost 
on  the  "Henderson"  (Transcript  of  Evidence,  pp.  1932- 
1733)  ;  and  that  all  the  information  which  Captain 
Crowe  got  in  regard  to  the  items  of  this  nature  enumer- 
ated by  him  as  being  on  the  "Henderson"  was  obtained 
from  Captain  Shaver  (Transcript  of  Evidence,  p.  1733) . 

It  is  submitted  that  Libellant's  testimony  as  to  the 
value  of  the  "Henderson"  at  the  time  of  the  collision 
is  both  untrustworthy  and  grossly  exaggerated;  but, 
in  addition,  even  according  to  Libellant's  own  itemized 
testimony,  the  allegations  as  to  damage  contained  in 
the  libel  are  far  in  excess  of  the  truth.  In  the  report 
made  by  Captain  Crowe,  Honeyman  and  Carstens,  in- 
troduced in  evidence  over  the  objection  of  Claimant's 
proctor,  and  marked  "Libellant's  Exhibit  32"  (Trans- 
cript of  Evidence,  pp.  1998-2003),  the  value  of  the  old 
"Henderson"  at  the  time  of  the  collision  is  put  at  $38,- 
304.00;  the  supplies  lost  at  $418.71;  the  provisions  lost 
at  $83.99;  and  the  cost  of  salving  the  wreckage  at  $8,- 
414.84,  making  a  total  of  $47,221.54.  The  value  of  the 
salvage  recovered  is  put  at  $16,835.00.  This,  subtracted 
from  the  total  as  above,  leaves  only  $30,386.54,  over 
$15,000.00  less  than  the  $45,500.00  claimed  as  total  dam- 
ages by  Libellant  herein. 

The  damages  suffered  b}^  Claimant,  put  at  $604.12 
in  Claimant's  answer,  are,  it  will  be  noted,  with  the  ex- 
ception of  $45.00  for  the  loss  of  time  on  the  damaged 
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scows,  testified  to  in  detail  hy  Claimant's  witness  Kern 
(Transcript  of  Evidence,  pp.  1914-1917). 

VII. 
THE  LIBEL  SHOULD,  IN  ANY  EVENT, 
BE  DISMISSED  AS  TO  BARGE  NO.  8,  BARGE 
NO.  9,  AND  BARGE  NO.  27. 

The  evidence  is  undisputed  that  Barge  No.  8,  Barge 
No.  9,  and  Barge  No.  27,  comprising  the  tow  of  the 
"Samson,"  had  no  motive  power  of  their  own.  Neither 
did  they  do  any  steering.  In  fact,  they  were  as  much 
in  the  control  of  the  "Samson"  as  if  they  had  been  in- 
tegral parts  of  the  "Samson"  herself.  Such  being  the 
case,  it  is  clear  that  no  liability  for  the  collision  can  at- 
tach to  them  and  the  libel  as  regards  them  should,  in  any 
event,  be  dismissed. 

Mr.  Spencer  sums  up  the  law  on  this  point  in  the 
follow^ing  words: 

"Where  a  tug  in  charge  of  its  own  master  in 
tlie  ordinary  course  of  its  employment,  undertakes 
to  tow  another  vessel  from  one  point  to  another 
by  the  use  of  its  own  motive  power,  having  entire 
control  of  the  course  and  direction  of  the  move- 
ments of  the  latter,  it  is  responsible  for  the  proper 
navigation  of  both;  and  where  injury  is  received 
under  such  circumstances,  the  aggrieved  party  must 
look  to  the  tug  and  its  owners  for  compensation, 
and  not  to  the  tow."  (Spencer  on  Marine  Collis- 
ions, Section  122,  page  261). 
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29.  TJie  James  Gray  v.  The  John  Fraser, 

62  U.  S.   (21  How.)   184,  16  L.  C.  P.  Co. 
Ed.  106), 

U.  S.  Supr.  Ct.  1859. 

30.  Sturgis  V.  Boyer, 

65  U.  S.   (24  How.)   110,  16  L.  C.  P.  Co. 
Ed.  591, 

U.  S.  Supr.  Ct.  1860. 

31.  21ie  J.  H.  Gautier  and  The  Herbert  M anion, 

5  Benedict,  469, 

Dist  Ct.  S.  D.  N.  Y.  1872. 
Affirmed  in  14  Blatchf.  37, 
C.  C.  (S.  D.  N.  Y.)  1876. 

32.  The  John  Cooker  and  The  James  W.  Eaton, 

10  Benedict,  488,  13  Fed.  Cases,  665,  (Fed. 
Case  No.  7337), 

Dist.  Ct.  E.  D.  N.  Y.  1879. 

33.  The  Doris  Eckhoff,  32  Fed.  R.  555,  Dist.  Ct. 
S.  D.  N.  Y.,  1887. 

The  proctors  for  Libellant,  in  their  memorandum 
brief  submitted  to  this  court,  have  stated  that  the  above- 
cited  case  of  Sturgis  v.  Boyer  is  "against  the  position 
maintained  by  counsel"  for  Claimant.  This  brief  ad- 
duced no  proof  of  this  statement;  but  it  refers  to  the 
fact  that  in  Sturgis  v.  Boyer  the  distinction  that  the 
tug  alone,  and  not  the  tow,  was  responsible  for  the  col- 
lision, was  made  only  in  the  final  decree  after  full  hear- 
ing and  in  apportioning  the  liability  between  the  sev- 
eral parties.  Yet  the  proctors  for  Libellant,  in  the 
brief  referred  to,  go  on  and  quote  the  case  of  The  John 
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Cooker  and  The  James  U\  Katon,  cited  above,  as  au- 
thority for  the  imsition  that  i,.  tlie  case  at  bar  both  the 
"Samson"  and  her  three  Imr^es  are  to  be  held  hable 
merely  because  a  common  stipuhition  covering  both  was 
filed  by  Claimant  herein.    It  is  submitted  that  the  prac- 
tiee  of  the  United  States  Supreme  Court,  exhibited  in 
Sturfris  V.  Boner,  makin^r  the  above-mentioned  distinc- 
tion ,n  the  final  decree,  effectively  disposes  of  this  lat- 
ter contention  made  by  Libelhmt's  proctors.   It  may  be 
conceded  that  this  Court  ,,roperIy  overruled  Claimant's 
exceptions  to  this  libel  with  regard  to  the  liability  of 
Barge  Xo.  8,  Barge  No.  9,  and  Barge  No.  27,  seeing 
that  the  evidence  in  this  case  was  not  at  that  time  before 
this  court.    But  it  is  submitted  that,  now  that  the  testi- 
mony has  all  been  taken,  and  the  true  nature  of  the 
"Samson's"  relation  to  her  tow  is  in  evidence,  Barge  No 
8,  Barge  No.  9,  and  Barge  No.  27  should  be  declared 
free  from  liability  for  this  collision,  and  the  libel  as  to 
them  dismissed,  no  matter  what  may  be  the  decision  of 
this  court  with  respect  to  the  liability  of  the  "Samson." 
lu  The  James  Gray  v.  The  John  Fraser,  cited  above, 
Mr.  Chief  Justice  Taney  laid  down  the  rule  covering 
this  class  of  case  in  language  that  has  been  frequently 
cited  in  the  books  : 

"It  is  true  that  The  John  Fraser  was  the  res 
or  thing  which  struck  The  James  Gray  and  did  the 
damage,  yet  the  mere  fact  that  one  vessel  strikes 
and  damages  another  does  not  of  itself  make  her 
liable  for  the  injuiy ;  the  collision  must  in  some  de- 
gree be  occasioned  by  her  fault.  A  ship  properly 
secured  may,  by  the  violence  of  a  storm,  be  driven 
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from  her  moorings  and  forced  against  another  ves- 
sel!, in  spite  of  her  efforts  to  avoid  it.  Yet  she  cer- 
tainly would  not  be  liable  for  damages  which  it  was 
not  in  her  power  to  prevent.  So  also  ships  at 
sea,  from  storm  or  darkness  of  the  weather,  may 
come  in  collision  with  one  another,  without  fault  on 
either  side;  and  in  that  case,  each  must  bear  its 
own  loss,  although  one  is  much  more  injured  than 
the  other.  *  *  *  And  as  this  collision  was  forced 
upon  The  John  Eraser  by  the  controlling  power 
and  mismanageemnt  of  the  steam-tug,  and  not  by 
any  fault  or  negligence  on  her  part,  she  ought  not 
to  be  answerable  for  the  consequences."  (L.  C.  P. 
Co.  Ed.,  110). 

It  should  be  noted  that  in  the  case  of  The  John 
Cooker  and  The  James  IV.  Eaton,  as  in  the  case  of  The 
Doris  Eckhoff  (which  latter  case  Mr.  Spencer  quotes 
at  page  258  ff.,  as  tending  to  contravene  Sturgis  v. 
Boyer)  both  cited  above,  the  tow  was  attached  to  the 
tug  by  a  hawser  and  being  pulled  along  in  the  tug's 
wake.  This  method  of  towing  naturally  renders  neces- 
sary some  degree  of  skill  on  the  part  of  those  steering 
or  towing.  Consequently,  it  is  only  natural  that  the 
question  of  the  tow's  liability  should  frequently  arise 
in  cases  similar  to  this;  but  the  case  at  bar  presents  es- 
sentially different  facts.  No  steering  was  done  by  the 
"Samson's"  scows;  the  entire  management  and  control 
of  their  movements  lay  with  the  "Samson."  In  such 
circumstances,  it  is  hard  to  see  how  any  blame  for  the 
accident  can  be  attached  to  the  scows  as  distinguished 
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i'nmi  tlic  "Samson."  The  case  of  The  J.  II.  Gaiiticr 
and  The  Herbert  Man  ton,  cited  above,  is  peculiarly  in 
point.  In  that  case  the  owners  of  a  canal  boat,  which 
was  lashed  to  the  port  side  of  a  steam  tug,  and  which 
was  sunk  in  a  collision  with  a  schooner,  libelled  both 
tug  and  the  schooner;  and  it  was  held  that,  although 
for  the  purpose  of  construing  the  rules  of  navigation, 
the  canal  boat  and  the  tug  together  were  to  be  construed 
as  one  steam  vessel,  the  tug  was  solely  responsible  for 
the  collision,  and  the  owners  of  the  canal  boat  were  en- 
titled to  recover  against  the  owners  of  the  tug. 

In  conclusion  Claimant's  position  may  be  briefly 
summarized  as  follows: 

According  to  Claimant's  version  of  the  accident,  the 
"Samson"  and  her  tow  were  in  no  way  responsible;  if, 
however,  the  Court  finds  itself  unable  to  accept  either 
version,  the  libel  should  be  dismissed,  both  parties  pay- 
ing costs  by  them  made;  and  in  case  the  Court  should 
accept  Libellant's  version,  the  damages  should  be 
divided ;  but  the  Court  should  recognize  that  the  amount 
thereof  claimed  by  the  Libellant  is  far  in  excess  of  the 
true  damage,  and,  in  any  event,  the  "Samson's"  tow 
should  not  be  held  liable  for  any  of  it. 

TEAL,  MINOR  &  AVINFREE, 
ROGERS  MACVEAGH, 

Proctors  for  Claimant. 


DIAGRAM  No.  1 
LIBELLANT'S   VERSION 

A -Position  of  "HENDERSON"  on  first  sight- 
ing ''SAMSON." 

D- Position  of  ''SAMSON"  when  first  sighted 
by  "HENDERSON." 

E -Position  of  "SAMSON"  when  "HENDER- 
SON" blew  first  whistle. 

F-Position  of  "SAMSON"  when  "HENDER- 
SON" blew  second  whistle. 

B'-Position  of  "HENDERSON"  when  she  blew 
second  whistle. 

B-Position  of  "HENDERSON"  at  second 
whistle  as  originally  located. 

C— Point  of  collision. 

AB-Line  showing  course  of  "HENDERSON" 
and  Oil-Barge. 
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DIAGRAM  No.  2 
VARIATIONS    IN   TKSTIMONY 

••HKNDKKSON"     when     Hrot     si^'litc.l 
\!S()N." 
mt  l«>cation  of  same  bv  Capt.  Sullivan. 

<i-"HKNI)KWSl)N"  at  Hrst  wliislle. 

B'-'*HKNI>KliS()N"  at  s.'coii.l  whi.stle. 

'B— Fonnor  lticatii>n  of  saiiio  hv  ("apt.  Sullivan. 

^' -Point  of  rolli.sion  (Capt.  Sullivan). 

•SAMSON"  when   fii-st  aiphted   hv   "HEN- 
KKSON." 

K-"SAMSON"  at  first  whistle. 

^^_" SAMSON"  at   stH'oiid   whistle,  as   fii-st   lo- 
cate«I  by  <'apl.  Sullivan. 

!I.^_«'SA"MS0N"  at  second  whistle,  as  first  0(u-- 
rected  by  ('apt.  Sullivan. 

F— "SAMSON"  aj  second  whistle,  as  finally  cor- 
rected bv  ('apt.  Sullivan. 

H,  H',  H"'.  H"'-Oil-Bar};e  at  an- 

j    chor     (Capt.     Jordan,     Goodell, 

I    Capt.  Sullivan  and  Eddie  Grove 

I    respectively). 

I,  r,  I",  I"'— Two  rock  scows  at 
anchor    (Capt.    Jordan,   Goodell, 

I    Eddie  Grove  and  C.  Johnson  re- 

'   spectively). 

:J,  J',  J"— One  rock  scow  at  anchor 
(Goodell,  Capt.  Jordan  and  C. 
Johnson    respectively;    Eddie 

I  Grove's  location  off  the  map  be- 
low J"). 

Tracing  from  Libellant's 
Exhibits  1  and  4  and  Stand- 
ard Oil  Exhibit  1.) 
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DIAGRAJVI  No.  3 
LIGHTS  ON  "SAMSON" 

ARB-Length  of  "SAMSON,"  110  ft.  4  in. 

LM-Beam  of  "SAMSON,"  25  ft.  4  in. 

J-Port   (red)  light  on  "SAMSON." 

K— Starboard  (green)  light  on  "SAM- 
SON." 

JK-16  ft.  between  lights,  36  ft.  aft  of 
"SAMSON'S"  stem. 

H  I,  D  C,  F  G-Rock  scows,  140  ft.  long,  36 
ft.  beam. 

NO— Stern  of  center  scow,  50  ft.  ahead  of 
other  scows. 

ARBCDE-Mid-Ship's  line  of  "SAM- 
SON." 

E-Point  400  ft.  dead  ahead  of  "SAM- 
SON," where  port  and  starboard  lights 
are  simultaneously  visible. 

JE-Line  of  port  (red)  light  of  "SAM- 
SON." 

K  E— Line   of   starboard    (green)    light   of 

"SAMSON." 

/_  J  E  R— Angle  made  by  line  of  red  light 
of  "SAMSON"  with  Mid-Ship's  line  or 
course  of  "SAMSON"  and  tow. 

(In  rt.  triangle  J  R  E,  /^  J  E  R :  ^  E  J  R= 
8  ft.  :  436  ft.  Therefore  /_JER  con- 
tains 1.624-,°  or  about  1%°.) 

(Tracing  from  Libellant's  Exhibit  1.) 


DIAGRAM  No.  4 

LIGHTS  ON  OIL-BARGE 

AND 

"HENDERSON" 

AB— I-iengrth  of  Oil-Barge, 
280  ft. 

FE-Beam    of    Oil-Barge, 
45  ft.  4  in. 

BAL- Mid-Ship's  line  of 
Oil-Barge. 

CD-Length  of  "HENDERSON,"  180  ft. 

IJ-Beani  of  "HENDERSON,"  3o  ft. 

DCK-Mid-Ship's  line  of  "HENDER- 
SON." 

CH-Half  beam  of  "HENDERSON,"  17 
ft.  6  in. 

CG-Distance  from  stem  of  "HENDER- 
SON" to  Oil-Barge,  14  ft.  6  in.  (3  ft. 
nearer  than  if  parallel). 

L- Point  400  ft.  dead  ahead  of  Oil-Barge. 

K- Point  400  ft.  dead  ahead  of  HEN- 
DERSON." 

HKM-Line  of  port  (red)  light  of  "HENDERSON." 

ELM  — Line  of  starboard  (green)  light  of  Oil-Barge. 

M-Point  where  port  light  of  "HENDERSON"  and  star- 
board light  of  Oil-Barge  would  be  simultaneouslj- 
visible. 

/_  ALE— Angle  made  by  line  of  green  light  of  Oil-Barge 
with  Mid-Ship's  line  or  course  of  Oil-Barge. 

(In  rt.  triangle  AEL,  /_  ALE  :  /_  AEL  =  22  ft.  8  in.  : 
400  ft.  Therefore  /_  ALE  contains  4.82-°,  or  about 
4%\) 

(Tracing  from  Libellant's  Exhibit  1.) 


DIAGRAM  No.  5 
LIGHTS  OF  OIL-BARGE  AND  "SAMSON" 

A-Oil-Barge  when  first  sighted  by  "SAMSON." 

B— Oil-Baro-e  at  second  whistle. 

C— Point  of  collision. 

D-" SAMSON"  when  first  sighted  by  Oil-Barge. 

E-" SAMSON"  at  first  whistle. 

F-" SAMSON"  at  second  whistle. 

TVBS— Conrse  of  Oil-Barge  furthest  to  port. 

V— First  possible  point  where  Oil-Barge  could 
have  got  on  course  TVBS. 

VX— Line  of  green  (starboard)  light  of  Oil-Barge 
(4%°-see  DIAGRAM  No.  2). 

PR,  QR- Lines  of  red  (port)  light  of  "SAM- 
SON" on  courses  DE  and  EF  from  points  400 
ft  .ahead  of  D  and  E  respectively,  i.  e.,  P  &  Q 

(l%°-see  DIAGRAM  No.  1). 
(Tracing  from  Libellant's  Exhibit  1.) 
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DIAGRAM  No.  6 
CLAniANTS    VKKSION 

A-Position    of    "HKNDERSON"    when    fii-st 

•ijfhteil  by  "SAMSON." 
D— Position  of  "SAMSON"  when  first  sijiliti'd 

by  "IIKNDKHSON." 

B-Poeition     of     "IIKNDERSON"     al      fii-st 

whistle. 
E-Position  of  "SAMSON"  at  first  whistle. 
F— Position  of  "SAMSON"  at  second  whistle. 
C— Point  of  collision. 
(Tracin«^  from  Lihellant 's  Exhibit  17.) 
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DIAGRAM  No.  7 

CLAIMANT'S  VERSION 

(Tracing  from  Claimant's  Exhibit  A.) 

A-" SAMSON"    when   first   sighted 

by  ** HENDERSON." 
B-" HENDERSON"  and  tow  when 

first  sighted  by  "SAMSON." 
C— Point  of  collision. 
D— Two  rock  scows  anchored. 
E— One  rock  scow  anchored. 
F-" HENDERSON"  wreck  aground. 
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IN 


CIjc  mnitt^  g)tate0  Circuit 
Court  of  ^pptal0 

mntl)  Ctrcntt 


THE  STEAMER  SAMSON,  and  BARGE  No.  8, 

BARGE  No.  9  and  BARGE  No.  27 

COLUMBIA  CONTRACT  COMPANY, 

a  Corporation 

CLAIMANT  AND  APPELLANT 

SHAVER  TRANSPORTATION  COMPANY, 
a  Corporation 

UBELLANT  AND  APPELLEE 

STANDARD  OIL  COMPANY  OF  CALIFORNIA, 
a  Corporation 

RESPONDENT  IN  PERSONAM 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  OREGON 


33rufon33eI)alfoftf)E?Lt6eUant 
anil  aippellee 


C.  E.  S.  V/OOD 
ERSKINE  "SVOOD 

Proctors  for  Libellant  and  Appellee 
WIRT  MINOR  and 
ROGERS  MacVEAGH 

Proctors  for  Appellant 
ZERA  SNO"W  and 
GEORGE  B.  GUTHRIE 

Proctors  for  Standard  Oil  Co. 
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RINTEKS,    PORTLAND 


No.  2393. 

3lut!)c^uitrbS'tatf0€ircuit 
Court  of  $appral0 

for  tl)c  fiiml)  Circuit 

T1!K  STKAMKH  SAMSON,  and  ILVHGK  No.  <S, 
HARGK  No.  <)  and  BARGK  No.  27 

COLUMIMA  CONTRACT  COMPANY, 

a  Corporation, 

Claimant  and  Appellant. 

SHAVER  TRANSPORTATION  COMPANY, 

a  Corporation, 

lAbellant  and  Appellee. 

STANDARD  OIL  COMPANY  OF  CALIFOl^NI  \, 

a  Corporation, 

Respondent  in  Personam. 


33rief  on  Beijalf  of  tijf  JLibellant 
anil  appelle 


ppeid  from  the  Distriet  Court  of  the  Cnilcd 
States  for  the  District  of  Oregon. 


STATEMENT  OF  THE  CASE 

This  api)eal  arises  out  of  liie  following  fads: 
In  .Inlv,  1911,  tiie  Standard  Oil  Company's  tank 


steamer  Barge  93,  an  ocean-going  barge  of  two 
hundred  and  eighty-four  feet  length  and  carry- 
ing twenty-five  thousand  barrels  of  oil,  was 
ascending  the  Columbia  River  in  the  night  time. 
The  oil  barge  had  no  motive  power  of  her  own 
and  was  being  towed  by  the  libellant's  river 
steamboat  M.  F.  Henderson,  a  boat  about  one 
hundred  and  sixty  feet  long.  The  Henderson 
was  lashed  to  the  port  quarter  of  the  barge  and 
was  completely  controlled  by  the  employees  of 
the  Standard  Oil  Company  on  the  oil  barge. 
The  Henderson  was  merely  the  propelling  force. 
She  was  doing  no  steering.  The  officer  in  com- 
mand of  both  boats  was  Pilot  Sullivan  on  the 
fo'c'slehead  of  tlie  oil  barge  and  all  steering  was 
done  by  the  oil  barge.  A  pilot  was  in  tlie  pilot- 
house of  the  Henderson,  but  the  helm  of  the 
Henderson  was  kept  amidships  except  when 
ordered  changed  b}^  Pilot  Sullivan  on  the  oil 
barge. 

These  two  vessels  proceeding  upstream  a  I  a 
speed  (vf  about  tlirce  miles  an  Jiour  met  the 
Columbia  Contract  Company's  sea-going  tug 
Samson  with  three  rock  barges  in  tow  coming 
down  the  river.  The  Samson  had  the  three  rock 
barges  in  front  of  her,  pushing  them,  and  the 
center  barge  projected  in  front  of  the  other  two 
in  what  is  knov/n  as  a  "spike  tow."  All  were 
lashed  together.  These  approaching  vessels 
sighted  each  other  a  long  distance  apart,  between 
one  and   two  miles.     The   night  was   dark   but 


clear,  no  fo.^.  :nul  li^lils  were  easily  dlseernihle. 
The  livei"  al  lliis  point  is  ahoiil  a  half  a  mile 
wide  with  deep  walei*  i)iaelieaily  IVoni  siiore  lo 
sliore.  When  Ih.e  vessels  were  about  a  half  a 
mile  aparl  the  oil  bar^e  blew  one  whistle,  whieh 
was  answered  l)y  tlie  Samson,  signifyin:^  a  pass- 
age to  port.  The  vessels  continuing  lo  approach 
each  other,  the  oil  barge  blew  another  whistle, 
signifying  lier  continued  intention  lo  keep  the 
starboard  hand  and  pass  lo  port,  but  the  evidence 
is  conflicting  whether  this  one  was  answered  by 
the  Samson  or  not.  Al  any  rale  Ih.e  collision 
occurred  soon  after  and  one  or  two  of  Ihe  rock 
barges  (the  evidence  is  conflicling)  crushed  into 
the  port  bow  of  llie  Henderson  and  sunk  iier 
almosi  immediately.  Tlic  libellant  and  respond- 
ent. Standard  Oil  Company,  claim  that  llic  col- 
lision took  place  close  to  the  Oregon  shore.  The 
claimanl  insists  thai  it  look  place  close  lo  the 
Puget  Island,  or  Washington  shore.  This  place 
of  collision  is  a  vital  point  in  the  case. 

The  Henderson  was  torn  loose  from  the  oil 
barge,  sunk,  and  drifted  down  stream.  The  oil 
barge  let  go  her  anchors  almost  immediately,  as 
we  claim,  but  about  three  minutes  after  the  col- 
lision, as  claimed  by  the  claimant.  Al  any  rate, 
when  she  swung  to  her  anchors  she  was  less 
than  her  own  length  from  the  Oregon  shore,  and 
we  contend  that  this  fixes  the  place  of  collision 
and  the  responsibility  for  the  accident. 

The  Henderson,  drifting  down  stream,  came 
lo  her  final  lodgment  at  the  head  of  Tenas  Illihee 


isJaiul  in  twenly-seven  feet  of  waler  at  low  tide, 
and  after  a  good  deal  of  trouble,  dun  to  the  strong 
current  and  tiie  fact  that  the  boat  was  turned 
over  more  tlian  on  lier  beam  end  and  had  to  be 
straightened  up  before  she  could  be  raised,  was 
finally  successfully  raised  by  the  libellant,  tow^ed 
lo  Portland  and  hauled  out  on  the  ways  of  a 
local  shipyard,  where  she  was  surveyed  and  de- 
termined to  be  such  a  wreck  that  she  could  not 
be  repaired.  It  cost  to  raise  her  and  tow  her  to 
Portland  between  eight  and  nine  thousand  dol- 
lars. Her  machinery  was  badly  twisted  and  tan- 
gled, but  was  straightened  out  and  eventually 
used  in  a  new^  boat  vvhich  the  libellant  built  and 
named  the  Henderson,  and  which  is  sometimes 
referred  to  in  this  case  as  the  new  Henderson. 
The  value  of  the  machinery,  boiler  and  iron  v.ork 
which  made  up  the  salvage  of  the  wreck  was 
$10,835.00.     About  this  there  is  no  dispute. 

The  libellant,  after  investigating  the  circum- 
stances, came  to  the  conclusion  that  Pilot  Sullivan 
of  the  Standard  Oil  Company,  had  acted  properly 
and  that  the  fault  for  the  collision  lay  with  the 
Samson  and  her  barges.  It  therefore  libeled  the 
Samson  and  her  barges,  claiming  a  total  loss. 
The  claimant  of  tiie  Samson  and  her  barges  (all 
of  which  belonged  to  the  same  corporation),  in 
its  answer  alleged  in  effect  that  the  fault  lay 
with  the  oil  barge.  The  libellant  then,  in  order 
to  bring  all  the  parties  before  the  court,  filed  a 
supplemental  libel  against  the  Samson  and  her 


hiiv^vs  ill  rriii  mid  the  Slaiulard  Oil  Company  in 
persoiwin,    and    charged    (he    Samson    and    jier 
barges  willi   lu'ini^  solely  al   fanll   hul   said   Uial 
Ihe   Samson's  answer  son^lil    lo   lay    llie   l)iame 
on   the  oil   bar^e  and   if  the   proof  al   the   trial 
shonld  snpporl  the  eontention  of  the  Samson  then 
the  Standard   Oil   Company   would   be   liable   to 
the  libellant  for  its  damages,  since  the  Standard 
Oil  Company's  pilot  Sullivan  had  sole  control  of 
the  libellanl's  boat.    In  other  words,  the  libellant 
availed  itself  of  the  privilege  given  in  admiralty 
of    pleading    hypothelically.      Tlie    trial    judge 
found  the  Samson  and  her  barges  solely  at  fault, 
and   awarded   the  libellant   $30,<S70.75  damages,' 
with    interest    and    costs.      The    damages   asked 
by   the   libellant   are   in   round    numbers   about 
$37,000.00.     This  sum  with  interest  the  libellant 
asks  from  the  claimant  Columbia  Contract  Com- 
pany as  being  the  one  solely  at  fault.     If,  how- 
ever, your  Honors  should  believe  that  the  Stan- 
dard   Oil    Company   was   at   fault   and    not    the 
Samson   then   the  libellant  asks  that   it  recover 
from  the  Standard  Oil  Company.     It  is  entitled 
to  recover  from  one  or  the  other.    The  fact  that 
it  has  not  appealed  from  the  decree  does  not  pre- 
clude it  from  asking  that  the  sum  awarded  by 
the  decree  be  raised,  Irvine  v.  The  Hesper,  122 
U.  S.  256,  7  Sup.  Ct.  Rep.  1177;  The  San  Rafael, 
141   Fed.  275;  nor  from  recovering  against  the 
Standard  Oil  Company  should  your  Honors  hold 
that  company  to  have  been  in  fault.     Hume  v. 
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Fienz,  150  Vcd.  502,  504;  The  Galileo,  29  Fed. 
538;  Tiie  Umbria,  59  Fed.  489. 

A  word  may  be  appropriate  here  in  regard 
to  the  Hunting  Island  Range,  for  it  appears  con- 
stantly in  the  testimony.  It  is  formed  by  two 
lights  down  the  river  two  or  three  miles  below 
the  place  of  the  collision.  These  lights  were 
placed  to  mark  a  dredged  channel  across  a  sand 
bar  below  the  foot  of  Puget  Island,  but  by  chance 
they  also  mark  approximately  the  center  of  the 
channel  further  up  the  river,  and  are  constantly 
used  by  the  pilots  in  navigating  this  upper  reach 
of  the  river  abreast  of  Puget  Island.  According 
as  a  boat  is  one  side  or  the  other  of  this  range, 
it  may  be  said  to  be  on  one  side  or  the  other 
of  the  river  in  this  upper  reach,  and  consequently 
in  locating  the  place  of  this  collision  the  witnesses 
constantly  refer  to  their  boats  as  being  on  one 
side  or  the  other  of  the  range. 

ARGUMENT 

DECREE  MUST  BE  AFFIRMED  UNLESS 
CLEARLY   AGAINST    THE    EVIDENCE. 

This  appeal  involves  principally  questions  of 
fact.  Appellant  has  a  hard  task.  To  win  he 
must  shovv'  that  the  decree  is  overborne  by  the 
heavy  weight  of  the  evidence.  It  will  not  do  for 
him  to  show  that  the  evidence  is  conflicting,  and 
that  his  theory  is  reconcilable  with  one  part  of 
it.  It  will  not  even  do  for  him  to  convince  your 
honors  that  if  you  had  been  the  triers  of  fact  in 


llic  lirsl  iiislaiu'c  yon  mi^lil  liavo  decided  dif- 
rcrenlly  IVoiii  llie  trial  eourl.  The  decree  IVoni 
wliich  tills  appeal  is  taken  conies  here  with  the 
prestige  of  .Indj^e  (Inshnian's  opinion  beiiind  it. 
.Ind^e  Cushnian  sat  for  a  week  and  lieard  the 
witnesses  testily  and  h)()ked  tliem  in  the  face 
and  (piestioned  them  himself.  Only  part  of  the 
rebuttal  and  liie  evidence  as  lo  the  amount  of 
damages  was  taken  by  deposition.  For  one  whole 
week  Judge  (Aishman  listened  lo  the  testimony 
on  the  main  (piestion  of  liability.  To  set  aside 
the  decree  lie  rendered,  your  Honors  must  be  con- 
vinced from  the  cold  bare  words  of  the  printed 
record  that  his  decision  was  clearly  against  th.e 
great  weight  of  the  evidence.  This  is  the  weil- 
settled  rule  in  admiralty  appeals,  and  appellant 
must  face  it  all  tlirough  this  case. 

Spencer  v.  The  Dalles  P.  &  A.  Navigation 
Co.,  188  Fed.  R.  865,  C.  C.  A.  Ninth  Cir- 
cuit, 1911. 

The  J.  G.  Gilchrist,  183  Fed.  R.  105,  C.  C.  A. 
Second  Circuit,  1910. 

Cooper  V.  The  Saratoga,  40  Fed.  I\.  509, 
Cir.  Ct.  S.  D.  New  York,  1889. 

On  page  2  of  their  brief  appellant's  proctors 
admit  that  the  evidence  in  this  case  is  not  only 
conflicting,  but  irreconcilable. 

We  do  not  rest  on  this  principle  alone,  how- 
ever, but  contend  that  tlie  EVIDENCE  IS  OVER- 
WHELMING AGAINST  THE  APPELLANT.    We 
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shall  analyze  it  as  briefly  as  is  consislcnl  with 
ils  great  volume  and  the  neeessily  of  pointing 
out  its  decisive  features. 

THE  LOCATION  OF  THE  OIL  BARGE  93 
AT  ANCHOR  AFTER  THE  COLLISION  SHOWS 
W  HO  WAS  AT  FAULT. 

Appellant  claims  that  the  Samson  and  barges 
were  coming  down  the  river  on  their  own  right- 
hand  side,  close  to  the  Puget  Island  shore,  where 
they  should  have  been  according  to  the  wdiistles 
which  had  been  exchanged,  but  that  the  Hender- 
son and  oil  barge,  instead  of  keeping  to  their 
righthand  side  as  agreed,  wrongfull^^  steamed  up 
the  side  which  had  been  assigned  by  the  whistles 
to  the  Samson  and  barges,  and  that  the  collision 
occurred  on  that  side,  and  consequently  the  fault 
was  that  of  the  oil  barge  and  Henderson. 

We  claim,  on  the  other  hand,  that  the  oil 
barge  and  Henderson,  coming  upstream,  kept  well 
over  to  their  own  righthand  side,  in  obedience 
to  the  whistles,  but  that  the  Samson  and  barges, 
instead  of  conforming  to  those  whistles,  kept 
crowding  the  oil  barge  and  Henderson  toward 
the  Oregon  shore  until  there  was  actually  danger 
of  going  aground,  that  the  collision  occurred 
close  in  toward  the  Oregon  shore  under  what  is 
known  as  Rugby's  Rluff,  and  consequently  the 
blame  must  rest  entirely  on  the  Samson  and  her 
barges. 


The  place  oT  collision  is  a  vilai  point.  W'licie 
liial  plate  was  is  besl  deU'riiiiiU'd  hy  I  lie  position 
of*  llie  oil  har^e  al  aneiM)r  ininiedialely  alter  the 
collision.  It  is  admitted  that  when  she  lay  al 
anchor  sl:e  was  very  close  to  the  Oregon  shore 
— from  !'){)  to  'M)()  feet  from  the  beach.  She 
was  ^oing  slowly  at  the  lime  of  collision.  Her 
anchors  weie  down  within  thirty  seconds  after 
the  crash.  Slie  was  a  iielpless  floating  mas.s, 
without  motive  power  after  tlie  Henderson  was 
torn  away,  and  it  was  vital  to  gel  lier  under 
conliol  (piickly.  Th.e  only  way  to  do  it  was  to 
get  her  anchors  down  immediately.  And  it  was 
(lone  in  thirty  seconds.  Tiie  bottom  v\as  good 
holding  ground,  the  ancliors  weighed  7,000  and 
6,300  pounds,  respectively,  and  she  did  not  drag 
iliem.  When  daylight  came  she  was  found  to 
be  almost  on  the  Oregon  beach.  That  sliovvs 
where  tlie  collision  occurred  and  should  end  this 
case  right  here. 

Tiie  foregoing  facts  were  faintly  disputed,  but 
a  reading  of  the  record  will  show  that  tlicv  were 
practically  uncontroverled. 

Sullivan,  t]»e  pilot  of  liie  oil  barge,  had 
ordered  the  boatswain  to  stand  by  the  anchors 
before  the  collision,  ready  to  let  go.  His  thought 
was,  that  even  if  a  collision  were  avoided,  he 
would  be  so  close  irishore  that  lie  would  liave 
to  use  the  anchors  to  keep  from  going  aground. 
At  the  moment  of  collision  he  ordered  the  an- 
chors let  go.     They  are  held  on  a  compression 
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gear  which  is  inslanlly  released  by  a  turn  of  a 
wheel,  and  were  let  go  thirty  seconds  after  the 
boats  crashed  together. 

(Sullivan.    Apostles,  pp.  109-111.) 

Alexander  Martinson  was  the  man  wdio  let 
the  anchors  go.  He  testified  as  follows  (Apos- 
tles, pp.  112-115): 

"Q.    Mr.  Martinson,  what  is  your  business? 

"A.    I  am  boatswain. 

"Q.    I  didn't  understand  you. 

"A.    I  say  I  was  boatswain. 

"Q.    What  is  your  regular  business  now? 

"A.    Sailor. 

"Q.    How  long  have  you  been  a  sailor? 

"A.    About  for  30  years. 

"Q.    In  what  parts  of  the  world? 

"A.    All  parts  of  the  world. 

"Q.  Were  you  on  Oil  Barge  93  at  the  time 
of  the  collision  with  the  Samson  and  her  rock 
barges? 

"A.    Yes,  sir. 

"Q.    What  position  were  j^ou  in  then? 

"A.    I  was  boatswain  at  the  time. 

"Q.    Where  were  you  on  the  oil  barge? 

"A.  I  was  on  the  forecastle  head — forecas- 
tle head. 

"Q.    What  were  your  duties  tliere 

"A.  Well,  I  was  assisting  the  pilot.  I  was 
keeping  look-out,  you  know,  along  with  tlie 
pilot. 
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**0.  How  long  Iiad  you  been  on  watch — 
do  you  rcnicnihor? 

**A.  .lusl  about  an  hour  and  a  half.  I  ramc 
on  watch  at  12  o'clock. 

"Q.  \Miat  orders  (h'd  you  get  IVom  Captain 
Sullivan  about  Idling  go  the  anchors  of  the 
barge? 

"A.  Well,  the  only  thing  what  I  remember, 
thai  is  when  he  sung  out  'Let  go  the  anchor,' 
and  I  lel  these  anchors  go.  That  is  all  I  can 
remember.     That  is  a  long  time  ago. 

'\).  Well,  tell  me  what  you  did,  how  you 
Id  go  the  anchors. 

"A.  WqU,  there  is  just  a  round  wheel  you 
have,  kind  of  compression,  and  you  just  open 
that  up  a  little  bit  and  the  anchor  goes  right 
down. 

"Q.  Where  were  you  when  he  sung  out  to 
Id  go  the  anchor? 

"A.  Well,  I  was  about  amidships;  about  40 
icci  away  somewhere,  from   the  anchor. 

*'Q.    About  10  feet  away  from  the  anchors? 

"A.  Yes,  about  40  feet  away  at  the  time 
he  sung  out. 

"Q.    And  what  deck  were  you  on? 

"A.    On  the  main  deck  at  the  time. 

"Q.  How  did  you  happen  to  be  on  the  main 
deck?  That  wasn't  your  regular  position, 
was  it? 

"A.    No,  sir,  but  when  I  saw  there  was  going 
to  be  a  collision  I  went  off  the  forecastle  head, 
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and  went  down  on  the  main  deck,  and  I  had  in 
ni}^  mind  to  go  and  close  those  water-tight 
doors. 

"Q.  How  quickly  did  you  let  go  the  anchors 
in  regard  to  the  time  of  the  collision? 

**A.  That  is  only  a  matter  of  second,  you 
know\  About  20  or  30  seconds,  something  like 
that;  only  made  a  couple  of  jumps  and  I  was 
right  there,  and  opened  up  and  the  anchors 
went  right  down.  That  is  only  a  matter  of  a 
few  seconds. 

"Q.    How  many  anchors  did  j^ou  let  go? 

"A.  Let  go  first  the  starboard,  then  I  \vent 
over  to  tlie  otlier  side,  the  port,  afterwards. 

"Q.    How  did  they  go  out — fast  or  slow? 

"A.  Well,  they  go  out  fast,  you  know;  when 
we  open  up,  they  go  out  fast. 

**Q.  And  after  the  anchors  hit  the  bottom, 
how  do  the  chains  go  out? 

"A.  That  depends  on  the  headway  of  the 
ship.  If  the  ship's  got  much  headway,  go  fast. 
If  the  ship  got  slow  headway,  go  slower. 

"Q.    How  did  they  go  this  night? 

*'A.    Slow. 

"Q.  This  night,  after  the  anchors  hit  the 
bottom,  tiic  cliains  went  out  slow — is  that 
right? 

"A.    Yes,  sir. 

"Q.  Did  the  oil  barge  have  much  headway 
tlial  night,  at  this  time — at  the  time  you  let  go 
the  anchor? 
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"A.    I  (lon'l  lliink  so.     Wry  liUlc  headway. 

"Q.  Do  you  know  liow  imicli  anchor  chain 
yon  had  oul? 

**A.    I  couhhi'l  Icll.    I  (lon'l  know. 

*\).  Where  was  tb.e  bar^e  in  relation  lo  the 
shore,  when  s!ie  hiy  at  anchor — when  (hiylii^hl 
came? 

"A.    Was  pretty  close  on  the  Oregon  sh.orc. 

"Q.    About  how  close? 

"A.  Well,  I  couldn't  tell  you  exactly  the  dis- 
tance, but  I  don't  think  there  was  room  enou.gh 
for  a  barge  to  swing  without  touching  the 
shore,  in  my  estimation. 

*\).  You  mean  she  would  be  less  than  her 
own  length  from  the  shore? 

"A.  Yes,  I  think  something  like  liial,  be- 
cause I  don't  think  there  was  room  enough  to 
swing. 

"Q.  Had  she  moved  any  from  the  time  the 
anchors  held  her,  after  the  collision,  until  the 
next  morning? 

"A.    No,  sir,  she  hasn't  moved  any." 

Charles  Kayser,  a  young  sailor  who  had  been 
asleep  in  his  little  stateroom  on  the  starboard 
side  of  the  foc'sle,  a  few  feet  from  the  anchor 
gear,  was  wakened  by  the  crash  of  the  collision, 
and  saw  Martinson  leap  to  the  anchors  and  let 
them  go.  He  testified  as  follows  (Apostles,  pp. 
133-135): 


14 

"Q-    Wlial  is  your  occupation? 

"A.     A  seaman. 

"Q.    How  long  have  you  been  a  seaman? 

"A.    About  12  years. 

**Q.  How  long  have  you  been  on  the  oil 
barge? 

"A.    Twenty  months  now. 

"Q.  You  were  on  her  at  the  time  of  this 
collision  with  the  Samson? 

"A.    Yes,  sir. 

"Q.  Where  were  3'ou  on  the  oil  barge  at  the 
time  of  the  collision? 

"A.    In  my  bed. 

"Q.    V/hat  woke  you  up  if  you  were  asleep? 

"A.  The  crash  of  the  Samson  running  into 
the  Henderson. 

"Q.  Had  you  heard  anything  else  before 
that? 

"A.  I  lieard  our  whistles.  I  heard  one 
whistle  and  then  fell  asleep  again,  and  heard 
another  whistle  shortly  after  that.  I  fell  asleep 
again  after  the  second  whistle. 

"Q.    You  were  just  half  asleep  there? 

"A.    Yes. 

"Q.    And  the  crash  woke  you  up? 

"A.    Yes. 

"Q.    Then  what  did  you  do? 

"A.  I  jumped  out  of  bed,  half  undressed 
and  run  up  on  deck.  I  thought  we  were  on  the 
rocks  or  something,  and  when  I  was  running 
out,  Martinson  came  running  in,  and  we  ran 
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lo  the  ancliors,  and  I  asked  whal  was  I  lie  nial- 
ter,  and  he  dichi'l  answer  me.  .Inst  wenl  Cor 
the  aiiehor  and  let  f^o  the  slar!)()ard  anelior  and 
then  llie  porl,  before  I  saw  I  he  Henderson 
driflinj^  lo  stern,  she  was  sinkin;i;. 

'\>.  How  far  liad  you  run  from  yoiu'  l)i!nk 
to  where  you  met  Martinson? 

"A.    A1k)uI  is  or  20  feet. 

"Q.  And  Martinson  was  running  in?  Is  that 
il? 

"A.    Yes. 

"().  How  soon  wouhl  you  say  il  was  the 
anehors  were  let  go  after  thie  eollision? 

"A.  Oh,  it  was  on!y  a  mailer  of  seconds. 
Just  the  time  it  look  me  lo  run  out  from  my 
l)unk,  to  run  these  twenty  feet  and  for  Martin- 
son to  run  for  the  anehors. 

"Q.  How  far  did  he  run  lo  the  anehors  from 
tlie  point  you  met  him? 

"A.    Prol)al)ly  25  feet. 

"Q.  How  did  tlie  oil  barge  eome  up  on  Iicr 
anehor  chains? 

"A.  Very  slow.  I  noticed  that  wlicn  the 
starboard  anclior  was  down,  I  could  just  watch 
thiC  chain  going  out.  I  think  Martinson  left  the 
brake  open,  and  \he  chains  could  hardly  go  out 
any  more. 

"Q.  Hardly  go  out  any  more  after  I  lie 
anchor  hit  the  bottom? 

"A.    After  the  anchor  was  on  the  bottom." 
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Wm.  Kalberg  was  the  helmsman  at  the  wheel 
in  the  little  wheel-house  on  the  fo'c'sledeck 
directly  over  the  anchor  gear  in  the  fo'c'sle  be- 
neath. He,  of  course,  had  his  attention  riveted 
on  his  wlieel,  but  he  heard  the  order  to  let  go 
anchors  and  heard  them  go.  He  says  (Apostles, 
p.  2022) : 

"Q.    Did  you  hear  any  orders  given? 

"A.  Oh,  yes.  Captain  Sullivan  says  to  drop 
the  anchors  instantly,  and  that  was  what  was 
done,  too. 

"Q.    How  do  you  know? 

"A.    I  could  hear  it.    That  is  why. 

"Q.  How  long  after  the  collision  were  the 
anchors  let  go? 

"A.  Well,  the  time  was  so  short,  you  know, 
they  may  not  have  been  a  half  minute  and  they 
may  have  been  a  minute;  but  I  am  satisfied  it 
was  no  more." 

Captain  Sorley  was  master  of  the  oil  barge. 
He  came  on  deck  in  his  underclothes  a  few  sec- 
onds after  the  collision.  He  testified  (Apostles, 
2039-2040) : 

"Q.  Now,  as  soon  as  you  got  on  deck  that 
night  what  did  you  do  with  reference  to  giving 
any  order  to  let  go  of  the  anchors? 

**A.  I  immediately  told  them  to  let  go  of  the 
anchors. 

"Q.  And  did  you  hear  anybody  else  give 
any  order  to  let  go  of  the  anchor  on  the  barge? 
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"A.  Tliat  order  was  i^ivcii  lorward  aboul 
the  same  lime. 

'\).  WIuil  sorl  of  anchors  was  Ib.e  bari^e 
e(| nipped  with? 

"A.    I^alenl  anchors. 

"Q.  And  how  soon  can  Hiey  he  lei  140  afler 
an  order  lo  lei  f^o  is  ^Mven? 

"A.  Oh,  if  yon  are  on  hand  il  is  only  a 
mailer  of  a  second  or  two — less  than  thai. 

"Q.  How  soon,  in  fact,  were  the  anchors  lei 
f^o  that  evening  afler  the  order  was  given  lo  let 
them  go? 

"A.  Oh,  a  few  seconds;  probably  fonr  or 
five  seconds;  il  con  Id  not  be  any  more. 

"Q.  V/hat  has  to  be  done  in  order  to  lei  go 
of  Ih.e  anchor;  in  order  for  llie  anchor  lo  pay 
out? 

"A.    Jnsl  simply  pnll  the  lever  over. 

*'Q.  How  soon  would  you  say  the  anchor 
was  let  go  after  the  order  was  given? 

"A.  Just  a  mailer  of  a  few  seconds,  pos- 
sibly ten  seconds  altogether." 

Phil  Crossen  was  a  deckhand  or  watchman 
on  the  Henderson.  Counsel,  on  pages  21  and  58 
of  their  brief,  evidently  think  he  was  a  lookout 
and  blame  him  for  having  been  in  the  galley  of 
the  Henderson  shortly  before  the  collision,  and 
for  having  paid  no  attention  to  the  lights  on  the 
Samson  and  her  tow  (counsel  by  inadvertence 
say  Henderson  and  her  tow),  and  for  not  know- 
ing where  he  was  in  the  river.    This  arises  from 
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a  misapprehension  of  his  duties.  A  "watchman" 
on  a  river  boat  is  not  a  lookout.  He  is  a  night 
deckhand.  He  is  a  general  handy  man  around 
the  boat  to  do  wliatever  may  be  necessary — wake 
the  men  for  their  different  watches,  run  an  er- 
rand to  the  pilot  house — anything.  On  freight 
boats  he  also  has  charge  of  the  freight,  and  this 
is  probably  where  he  gets  his  name  of  "watch- 
man." Crossen  himself,  if  any  testimony  were 
needed,  makes  it  evident  he  was  not  a  lookout. 
He  says  he  was  "deck  boy,  deckhand,  so  far." 
Apostles,  p.  1228.  With  this  slight  digression,  we 
return  to  the  subject  of  the  anchors. 

When  the  Henderson  was  torn  away  by  the 
collision  Crossen  leaped  upon  the  oil  barge  and 
was  on  her  when  she  anchored.  He  testified  as 
follows  (Apostles,  pp.  1231-1232): 

"Q.  Were  you  on  the  oil  barge  when  she 
anchored? 

"A.    Yes,  sir. 

"Q.    Did  you  see  them  anchor? 

"A.    I  heard  them  anchor;  I  didn't  see  them. 

"Q.  Where  were  you  standing  on  the  oil 
barge  when  she  anchored? 

"A.    On  her  stern. 

"Q.    And  what  did  you  hear? 

"A.  I  heard  the  chains  going  down,  I  heard 
the  hawsers. 

"Q.  How  long  after  you  got  aboard  of  her 
did  this  occur? 
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"A.    I)r()|)|)iii^  aiulioi? 

•\).    Yes. 

"A.    II  wasn't  hall"  a  iniiuile. 

"(J.  She  dropped  llie  anchor  prelly  nuich 
al)()iil  a  half  a  niinule  aller  you  ^ol  aboard  of 
lier? 

"A.    Yes,  sir,  I  should  judge  aboul  Ihal. 

"Q.  And  how  long  did  she  go  on  lier  an- 
chors before  she  came  u])  on  Iheni? 

"A.  I  don'l  think  she  went  very  far,  be- 
cause we  were  backing  up  for  about  a  minute, 
I  guess,  before  the  collision,  to  my  knowledge. 
Then  when  they  hit,  then  it  was  quite  awhile 
before  the  lines  parted.  I  don't  think  she  went 
the  length  of  herself,  the  oil  barge;  because  I 
looked  out.  I  wanted  to  see  where  we  were. 
After  the  Henderson  broke  loose  I  wanted  to 
see  where  we  was,  and  we  w^ere  drifting  down 
stream. 

"Q.    The  oil  barge? 

"A.  Yes,  sir.  It  wasn't  going  up  stream  at 
all. 

"Q,  How  far  were  you  from  tlie  Oregon 
shore? 

*'A.  About  one  hundred  and  fifty  or  two 
hundred  feet,  I  should  judge. 

"Q.  And  you  could  see  the  outlines  of  the 
shore? 

"A.    Yes,  sir." 

All  of  this  testimony  of  men  who  were  riglit 
on  the  scene  of  action  is  corroborated  bv  the 
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lislicrnicn  who  were  driflin^  on  liio  river  Ihal 
night,  and  heard  the  anchor  chains  rallling 
liiroughi  the  lia\vse-pipes,  and  are  independent 
witnesses  uninleresled  one  way  or  another  in  the 
result  of  this  case. 

Eddie   Grove,  a   lisherman,  said  (Apostles,  p. 
292): 

"Q.  Did  3^011  hear  anj^  anclior  chains  going 
out? 

"A.  I  heard  anchor  chains  go  right  after 
the  crash. 

"Q.  How  did  it  seem  to  you  that  these  dan- 
ger whistles  were  blown?  A  long  or  short  time 
or  what  time  before  the  collision? 

"A.  Oh,  it  was  all  at  the  same  time;  first  the 
whistles,  then  the  crash,  then  the  anchor,  right 
after  it. 

"Q.    Then  the  anchor,  did  you  say? 

"A.    Last,  yes." 

Martin    Loaland,    his    fishing    partner,    said 
(Apostles,  pp.  335-336) : 

"Q.  Did  you  hear  the  collision? 

"A.  Yes,  sir. 

"Q.  You  heard  the  boats  come  togetiier? 

"A.  Yes,  sir. 

"Q.  Did  you  hear  an^ihing  more? 

**A.  I  heard  a  big  noise. 

"Q.  A  big  noise. 

"A.  Yes. 

"Q.  Did  you  hear  the  anchor  chains? 
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"A.    Yes,  sii-;  Kddic  says — 

*\).  Then  what  liappeiu'd?  Wlial  did  Kddic 
say? 

"A.  I  asked  Kddie  what  tliat  noise  is.  lie 
said  account  of  anchor  cliains  j^o  out. 

"Q.  And  iiow  soon  was  that  after  the  col- 
lision? 

"A.    .lust  the  same  time. 

"Q.  You  say  lliat  tlie  danger  whistles  and 
the  collision  and  the  anchor  chains  were  all 
very  close  together? 

"A.    Yes,  sir." 

Elias  Dahl,  another  lisherman,  said  (Apostles, 
p.  358) : 

"Q.  Did  you  hear  the  anchor  chains  tliat 
have  been  spoken  of? 

"A.    Yes. 

"Q.  How  long  after  the  crash  of  the  col- 
lision did  the  anchor  chains  go  out? 

"A.  I  don't  know.  All  together.  All  at 
once.  The  whistles  and  the  crash  and  the  an- 
chor cliains,  all  together." 

His  fishing  partner,  Ole  Grove,  said  (Apostles, 
p. 424): 

"Q.    How  long  after  the  collision  did  you 
hear  these  anchor  chains  you  spoke  of? 
"A.    They  was  just  about  the  same  time." 

Against  this  overwhelming  mass  of  testimony 
about  the  anchors  there  is  practically  nothing. 
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Most  of  the  crew  of  the  Samson  lestified  that  tliey 
(lid  nol  hear  the  anchor  chains  oi"  Ihe  oil  barge, 
and  from  lids  counsel  allempls  to  draw  the  infer- 
ence that  the  anchor  cliains  did  not  go  out  soon 
after  the  collision.  It  is  noteworthy  that  the  men 
who  so  testified  were  men  who  w^ere  stationed  in 
enclosed  places  like  the  engine  room,  or  else 
were  men  who  had  just  been  awakened  out  of  a 
sound  sleep,  and  rushed  on  deck.  Is  it  strange 
that  in  the  confusion  of  a  collision  these  men 
lieard  no  anclior  chains  on  the  oil  barge? — espe- 
cially since  the  Samson  had  gone  on  down 
stream.  Pilot  Jordan  sa^^s  he  heard  the  anchor 
chains  about  three  minutes  after  the  collision,  but 
admits  he  h.ad  no  reason  to  fix  the  time.  "Tliat 
was  just  my  notion  of  it,"  he  said  (Apostles,  p. 
715).  Peterson,  the  helmsman,  the  only  other 
man  beside  Jordan  who  was  in  a  position  to  hear, 
was  not  asked  about  tlie  chains.  rVppellant  tried 
to  sliow  on  the  trial  that  the  oil  barge  was  going 
faster  than  we  said  and,  under  her  headway', 
after  the  Henderson  was  torn  loose,  would  drift 
between  a  quarter  and  a  half  mile  iipslreain  and 
atliwart  the  current  in  a  strong  June  freshet,  be- 
fore her  anchors  were  down;  also  tliat  the  back- 
ing of  the  Henderson  before  the  collision,  and  the 
impact  of  the  Samson,  and  consequent  snapping 
of  all  the  tow  lines  liolding  the  Henderson  and 
oil  barge  together,  would  have  no  retarding  effect 
on  the  headway  of  the  oil  barge;  also  that  the  oil 
barge  anchors   would   drag   on   the   bottom,   al- 
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llioii^li  i(  is  iiiu'onlradirU'd  llinl   lliis  \v:is  a  j^ood 
and  olkMi  used  aiuhora^c  ground. 

As  lo  all  llicso  Ihin^s  \vc  are  conlcnl  lo  kl  your 
Honors  read  llic  record  and  reach  your  own  con- 
clusion wilhoul  ar^funienl;  callinj^  allenlion,  how- 
ever, upon  Ihe  (lueslion  of  the  speed  of  the  oil 
l)ar^a\  that  Peterson,  the  Samson's  helmsman,  tes- 
tified liial  Ihe  oil  har^e  went  by  ''slowly,  very 
slow."     (Apostles,  |).  1211.) 

TIIK  POSITION  OF  THE  HENDERSON  ALSO 

INDICATES  THAT  THE  COLLISION  WAS 

ON  THE  OREGON  SIDE. 

The  Henderson  was  a  lielpless  wreck  from 
the  moment  of  the  collision.  With  a  h.oie  in  her 
side  40  feet  long,  iier  steam  pipes  broken  and 
power  gone,  she  tilled  immediately,  turned  on 
her  side  and  sank— not,  however,  to  the  bottom. 
She  Iloated,  submerged,  a  little  of  her  side  being 
above  water.  This  iiel[)less  waterlogged  wreck 
drifted  down  stream  and  brouglit  u})  on  the  point 
of  Tenas  Illihee  Island,  on  the  Oregon  side  of  the 
river.  Her  position  is  admitted  by  all.  Tlie  testi- 
mony is  overwhelming  tlial  it  would  have  been 
impossible  for  lier  to  get  wiiere  she  did,  had  the 
collision  been  wdiere  the  Samson  claims  it  was. 
We  refer  to  the  testimony  of  the  fishermen  par- 
ticularly. On  the  other  hand,  they  all  say  that  if 
the  collision  took  place  where  we  say  it  did — close 
to   Bugby   Bluff— the   Henderson   drifting   from 
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thai  poinl  would  have  brought  up  exactly  where 
she  did. 

Ostervolt,  Apostles,  pp.  1254-1256. 

Johnson,  Apostles,  p.  1309. 

Ole  Grove,  Apostles,  pp.  1312-1313. 

PZddie  Grove,  Apostles,  pp.  327-329. 

Martin  Loaland,  Apostles,  pp.  339. 

Elias  Dahl,  Apostles,  pp.  361-363. 

Charlie  Johnson,  Apostles,  pp.  392-393. 

Ole  Grove,  Apostles,  pp.  428-429,  434. 

Tliese  men  are  all  fishermen  who  drift  their 
salmon  nets  at  this  point  year  in  and  year  out 
and  should  know  the  currents  if  anyone  does, 
and  are  independent  wellnesses.  The  testimony 
of  the  river  captains  and  pilots,  Moran,  Shaver, 
Smith,  Pease,  supports  them.  (Apostles,  pp. 
1180-1182,  1333-13337,  1409-1412,  1430-1431.) 

Three  of  these  pilots  are  independent  wit- 
nesses, unless  it  can  be  claimed  that  because  they 
belong  to  the  same  Pilots'  Association  that  Sul- 
livan does  renders  them  biased.  They  are  in 
marked  contrast  to  those  pilots  wdio  contradict 
them,  every  one  of  whom  is  an  employee  of  the 
claimant. 

Claimant  has  tried  to  offset  their  mass  of  testi- 
mony by  showing  from  testimony  of  its  em- 
ployees that  there  is  a  side  suck  of  the  current 
from  the  river  into  Clifton  Channel,  and  that  this 
would  draw  the  Henderson  from  Puget  Island 
(where  the  Samson  claims  the  collision  was)  over 
to  Tenas  Illihee  Island,  where  the  wreck  of  the 
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lU'iulcrson  \v:is  found.  Ihil,  as  .Iiid^c  (liishnian 
pointed  oul  in  his  opinion,  common  sense  is 
a^ainsl  lliis.  Tiie  river  at  liiis  poinl  is  40  to  (U) 
leet  deep — (iliflon  (lliannel  is  12  or  14.  It  needs 
no  arj^umenl  lo  show  that  tlie  water  would  i'oMow 
the  deep  main  channel  and  not  f^o  oil  at  a  tan«^ent 
down  a  shallow  slough.  This  court  could  hardly 
accept  that  theory  even  if  it  was  not  overwhelmed 
hy  the  mass  of  testimony  we  have  broui^ht 
against  it. 

Hut,  appellant  says,  the  Samson  took  hold  of 
tlie  wreck  of  tjie  Henderson  and  nosed  and 
puslied  her  over  lo  llie  Tenas  lUihee  slioals;  tiiat 
is  how  she  got  there.  This  shows  to  wliat  ex- 
tremes appellant  is  driven.  Their  own  captain, 
Jordan  himself,  testified  that  any  pushing  the 
Samson  did  on  the  Henderson  was  futile;  that 
tlicy  did  not  move  her. 

After  having  located  the  position  of  the  wreck 
of  the  Henderson,  after  the  Samson  left  her,  as  a 
point  "L"  on  the  chart,  lie  testified  as  follov.s 
(Apostles,  pp.  71<S-719): 

"Q.  Now,  then  the  collision  occurred  at 
where  you  liave  marked  the  point  "K"  as  the 
corrected  point  of  the  collision.  The  Hender- 
son if  she  had  no  power,  if  her  steam  pipes 
were  broken,  must  liave  drifted  with  the  cur- 
rent, and  she  drifted  over  practically  lo  the 
point  "L,"  did  she? 

"A.    Yes,  sir. 
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"Q.  Where  did  you  haul  iier  from  the  point 
"L"? 

*'A.  Well,  as  I  have  testified  before,  we  didn't 
do  much  hauling  on  her.  We  had  a  line  on  her. 
I  don't  suppose  we  backed  up  more  than  once 
or  twice;  only  for  a  short  time.  The  liitle  back- 
ing we  did,  didn't  have  much  effect  on  her. 

"Q.  You  were  practically  drifting  to  point 
"L"? 

"A.    Yes,  sir. 

*'Q.  You  say  she  drifted  with  the  current 
from  the  point  of  the  collision  across  this  deep 
water  and  down  to  the  point  "L"? 

"A.    Yes,  sir. 

"Q.  Then  according  to  your  theory  the  cur- 
rents on  that  river  or  the  currents  from  the 
Grove  Slough  make  off  towards  Tenas  Illihee 
Island? 

"A.    Yes,  sir. 

"Q.  Now,  your  theory  is  then  that  she 
drifted  from  the  point  "K"  or  the  point  "A,"  I 
don't  care  which,  wherever  the  point  of  col- 
lision was,  down  to  the  point  "L,"  with  the  cur- 
rent setting  toward  Tenas  Illihee  Island? 

"A.    Yes,  sir. 

"Q.  You  didn't  help  her  going  to  the  point 
"L,"  did  you? 

"A.  What  little  help  we  did  would  not  have 
had  any  effect  on  her,  I  don't  think." 
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TIIK  POSITION  OF  TIIK  UOCK  BAHGKS  DOES 
NOT  CONTRADICT  IS. 

Appcllaiil  I'ays  i^rcal  stress  on  liic  position  of 
Ihe  rock  bari^cs  as  lliey  lay  at  anchor  after  the 
collision.  Counsel  says  that  lliey  were  iyini^  at 
the  lower  end  of  Piii^et  Island,  close  to  shore,  and 
this  shows  that  tlie  collision  must  have  occurred 
on  that  side.  Not  at  all.  In  the  first  place  it  must 
he  noted  that  it  is  very  doubtful  if  the  position  of 
these  barges  was  as  close  inshore  as  counsel 
would  have  us  believe.  The  fishermen  were  the 
best  of  all  people  to  know  how  these  barges  lay 
at  anchor,  because,  as  anchored,  tliey  interfered 
with  the  drifting  of  the  nets.  The  fishermen  thus 
had  a  special  reason  for  noticing  and  marking 
the  position.  Some  v,ent  right  up  alongside  the 
barges  at  anchor.  The}'  all  say  that  at  least  two 
of  the  barges  were  anchored  on  the  Oregon  side 
of  Ihe  Hunling  Island  Range,  i.  e.,  on  the  Oregon 
side  of  Ih.e  ciiannel.  Eddie  Grove,  Apostles,  pp. 
293-295;  Loaland,  Apostles,  pp.  336-338;  Da!d, 
pp.  359-360;  Jolmson,  pp.  410-413;  Ole  Grove, 
Apostles,  p.  473. 

But  even  conceding  counsel's  location,  for  the 
sake  of  argument,  there  is  nothing  in  tliat  loca- 
tion that  contradicts  our  case  in  the  least.  The 
Samson,  with  her  barges,  was  coming  down  the 
river  at  a  speed  of  at  least  seven  miles  an  hour. 
That  is  admitted.  It  was  in  the  June  freshet,  the 
tide  ebbing  and  the  current  very  strong.  The 
Samson  was  only  backing  about  30  seconds  be- 
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fore  the  collision.  This  could  check  but  very 
little  the  momentum  of  herself  and  three  barges, 
each  loaded  with  1000  tons  of  rock.  When  she 
struck  tlic  Henderson  she  was  on  a  hard  aport 
helm,  swinging  to  starboard — toward  Puget 
Island.  All  these  facts  are  admitted.  Under  these 
circumstances  it  is  very  easy  to  account  for  the 
barges  going  from  Hunts  Mill  Point  to  the  foot 
of  Puget  Island.  Their  momentum  and  the  star- 
board swing  they  had  and  the  current  would  put 
them  there.  Counsel  says  they  had  no  rudders 
and,  when  loosened  from  the  Samson  by  the 
force  of  the  collision,  they  would  lose  the  effect 
of  the  starboard  swing.  He  tries  to  put  them  in 
the  same  category  as  the  Henderson — a  helpless 
piece  of  drift  from  the  moment  of  the  collision. 
This  is  not  the  case.  Even  if  they  had  been  torn 
loose  from  the  Samson,  and  even  though  without 
rudders,  nevertheless  they  had  acquired  the  star- 
board swing — they  had  already  felt  the  influence 
of  the  Samson's  rudders  and  had  entered  on  the 
swing  before  the  collision  occurred.  And  we  do 
not  see  how  they  would  lose  it.  If  we  have 
learned  anything  from  physics,  the  moving  in- 
ertia of  their  mass  would  continue  on  the  swing 
they  were  on  when  abandoned.  But  as  a  matter 
of  fact  they  were  not  torn  loose  from  the  Samson. 
Not  even  the  port  barge  was  torn  loose  from  the 
Samson.  (Jordan,  Apostles,  pp.  604  and  723.) 
She  hung  onto  them  for  ten  to  fifteen  minutes 
(Jordan,  Apostles,  p.  681 )  and  anchored  them  at  a 
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place  of  her  own  choosiiuj  before  she  ivenl  hack 
to  I  he  Henderson.  (Jordan,  Apostles,  p.  (),'U; 
('luircli,  Aposllcs,  p.  1071.)  They  were  not  lielp- 
less  drift  like  the  Henderson  at  all.  The  only 
piece  of  drift  that  was  started  from  the  i)()int  of 
collision,  and,  the  plaything  of  the  currents,  fol- 
lowed them  wherever  they  went,  was  the  Hen- 
derson. She  was  as  good  as  a  piece  of  wood 
thrown  overboard  at  the  time  of  collision  to  mark, 
by  its  (hifl  and  nllimale  lodgement,  the  place 
where  the  vessels  collided,  and  her  lodgement  on 
Tenas  Illih.ee  is  silent  evidence  of  where  the  col- 
lision was.  Among  the  conflicting  mass  of  h.u- 
man  testimony  warped  by  the  interest  of  the  tell- 
ers, or  faulty  through  lack  of  memory  or  inac- 
curate powers  of  observation,  llie  wreck  of  the 
Henderson  is  a  mute  vvitness  pointing  to  the 
truth. 

THE  HOLE  IN  THE  HENDERSON'S  PORT  SIDE 
IS  ANOTHER  SILENT  Vv  ITNESS. 

The  Henderson  was  rammed  on  the  port  side. 
This  shows  she  was  trying  to  escape  the  oncom- 
ing Samson  by  hauling  off  to  the  right.  It  is  con- 
ceivable, of  course,  that  she  could  have  been  so 
struck  had  she  been  over  on  the  Puget  Island  side, 
but  it  is  not  probable.  If,  as  appellant  contends, 
the  Henderson  and  oil  barge  had  been  coming  up 
Puget  Island  shore  and  the  Samson  and  barges 
had  been  going  down  that  shore,  they  would 
likely  have  met  head  on,  for  there  would  not  be 
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room  for  a  vessel  the  size  of  the  oil  barge,  and 
drawing  20  feet  of  water,  to  come  along  close  to 
and  parallel  with  the  Puget  Island  shore  and  then 
suddenly  veer  off  to  the  right,  so  that  the  Hen- 
derson could  catch  t!ie  blow  on  the  port  side. 
Vessels  of  that  size  turn  on  a  long  curve.  They 
don't  liandle  like  tugs.  It  is  much  more  likely 
that  the  Henderson  and  oil  barge  had  hauled  off 
to  tlie  right  of  the  river  and  were  continuing  to 
haul  further  off  and  thus  exposed  their  port  side 
to  the  oncoming  Samson. 

This  hole  in  the  port  side  of  the  Henderson  is 
especially  inconsistent  with  appellant's  claim  be- 
cause it  is  a  part  of  their  testimony  that  the  Sam- 
son and  barges  were  going  downstream  broad- 
side and  headed  toward  th.e  Puget  Island  beach 
at  the  time  of  collision.  (Jordan,  Apostles,  pp. 
658,  714.)  If  they  were  so  headed,  then  the  oil 
barge  and  Henderson  would  actually  have  to  be 
coming  out  of  one  of  the  sloughs  on  Puget  Island 
and  heading  straight  across  the  river,  or  even 
downstream,  in  order  to  catch  the  blow  on  the 
port  side. 

So  far  we  have  considered  the  silent  evidence 

*■ 

of  the  collision — the  anchorage  of  the  oil  barge, 
the  lodgement  of  the  wreck  of  the  Henderson, 
the  hole  in  her  port  side.  Counsel  may  object  to 
our  calling  the  anchorage  of  the  oil  barge  silent 
evidence  because  it  is  not  independent  of  oral  tes- 
timony. Oral  testimony  is  required  to  show  the 
speed  with  which  the  anchors  were  dropped  and 
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Ilia!  llic  vessel  could  nol  lra\i'|  Inr  helweeii  (he 
collision  and  the  anchora^a*.  ihit  we  consider  l!ie 
leslimony  i\iu\  liie  inherent  prohahilily  so  over- 
welniiiii^  in  favor  of  lliese  fads  thai  they  must  he 
accepted  as  estahlishcd.  And  ^nven  tlieni  as  estab- 
lished, then  the  place  of  anchora^^e  of  the  oil 
barge  becomes  the  stron.gest  mule  evidence  of 
where  the  collision  look  place. 

TIIKOHALTKSTLMONY. 

FiLjhl    men,    Sullivan,    Kalilberg,    Martinson, 
Stayton,    Eddie   Grove,   Loaland,   Dahl    and    Ole 
Grove,  observed  the  course  of  the  Henderson  and 
oil  bari^e  prior  lo  the  collision  and  all  unite  that 
they  left  the  Hunting  Island  Range  and  liauled 
well  ovei^  toward  the  Oregon  shore,  heading  to- 
ward Hunt's  Mill  Point  and  giving  the  Samson 
plenty  of  room.     Every  one  of  these  men  had 
some  reason  for  noticing  the  course.     Sullivan, 
Kahlberg  and  Martinson  were  on  the  oil  barge  in 
charge  of  her  navigation.     Stayton  was  on  duly 
in  the  pilot-house  of  the  Hendei-son  and  noticed 
Sullivan's  course,  and  remembered  it  because  he 
thought  at  the  time  that  Sullivan  was  getting  dan- 
gerously close  to  the  shoals  near  the  entrance  of 
Clifton  Channel  (Apostles,  p.  490).     These  were 
all  men  on  the  boats.    The  others  were  fishermen. 
Eddie  Grove,  like  Stayton,  noticed  the  course  be- 
cause of  its  near  approach  to  the  shoal  water  on 
the  Oregon  side.  (Apostles,  pp.  289-90.)     So  did 
Loaland  (Apostles,  pp.  333-34).     Dahl  noticed  it 
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too,  though  he  does  not  say  why  (Apostles,  p. 
357).  Ole  Grove  noticed  it  because  he  observed 
the  oil  barge  and  Henderson  swing  to  the  left 
a  trifle  lo  pass  his  son  Eddie  and  then  swing 
back  and  head  for  Bugby  Bluff,  and  the  failure 
of  the  Samson  to  answer  the  second  whistle  of  the 
oil  barge  attracted  his  attention  to  the  position  of 
the  boats  (Apostles,  pp.  420-422). 

The  testimony  of  all  these  men  is  that  they  ob- 
served the  course  of  the  boats  as  above  described, 
and  that  they  actually  saw  the  collision  take  place 
close  to  the  Oregon  shore  at  Hunt's  Mill  Point. 
They  were  eye  witnesses  to  the  collision,  and  four 
of  them  independent  witnesses. 

The  nearness  of  the  Oregon  shore  is  shown  by 
the  apprehension  of  those  navigating  the  oil 
barge  that  she  would  run  aground.  Sullivan 
makes  it  plain  that  the  reason  he  ordered  Martin- 
son to  stand  by  to  let  go  the  anchors  was  that, 
though  he  believed  the  Samson  would  still  pass 
if  she  took  the  proper  measures,  yet  she  had 
crowded  him  so  close  lo  the  Oregon  shore  that 
he  was  afraid  he  would  have  to  drop  his  anchors, 
after  the  passage  was  effected,  to  keep  from  going 
aground.     (Apostles,  pp.  108-111.) 

Martinson  said  (Apostles,  p.  116) : 

"Q.  Do  you  remember  how  your  oil  barge 
was  headed  after  the  order  to  put  the  oil  barge 
hard  a  port? 
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**A.  Was  licaded  lo  Ihc  Orcf^on  shore,  riglil 
ill,  vi^Ui  for  shore. 

'\).  How  far  away  did  I  lie  shore  seem  lo 
he? 

"A.  Well,  it  was  dark.  1  though  I  we  was 
on  shore  already,  Ihe  way  il  looked  lo  nie  in  Hie 
dark. 

"Q.  Voii  Ihou^lil  you  were  ^elliiiij;  loo  close 
to  shore? 

"A.  Yes,  I  Ihoughl  we  were  on  shore  al- 
ready, Ihe  way  il  looked  lo  me." 

Kahlherg  said  (Aposlles,  p.  2024): 

"O.  Were  you  in  any  fear  ahoul  i^ioini^" 
ashore  I  ha  I  niii;lil,  ahoul  running  asliore? 

*'A.    I  Ihoughl  sure  we  was  i^oing  asliore. 

"Q.    Why? 

"A.  I  was  bearing  right  in  on  the  bank  then, 
right  in  on  the  beach. 

"Q.  Well,  if  the  anchors  had  not  been  lei 
go  would  you  have  gone  ashore,  in  your  opin- 
ion? 

"A.  In  my  opinion,  yes;  that  would  be  all 
right." 

We  have,  then,  the  testimony  of  eight  men 
who  actually  saw  the  collision  and  j)lace  it  at 
Hunt's  Mill  Point  on  the  Oregon  shore.  Four  of 
these  are  men  who  were  on  the  boats  themselves. 
Four  are  fishermen. 

Opposed  to  these  are  only  two  men  who  say 
thev  observed  the  courses  of  the  boats  and  saw 
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the  collision  and  place  it  near  Pnget  Island.  One 
is  Pilot  Jordan  of  the  Samson — the  man  on  trial, 
as  it  were.  The  other  is  his  helmsman,  Peterson. 
Jordan  did  not  tell  the  truth.  His  testimony  is 
riddled  with  contradictions  and  impossibilities. 
Peterson  we  never  had  a  chance  to  cross-ex- 
amine. He  did  not  testify  in  person  at  the  trial, 
but  by  stipulation  his  testimony  before  the  U.  S. 
Inspectors  was  treated  as  a  deposition.  Peter- 
son was  simply  a  Swede  who  had  learned  his 
lesson  and  repeated  it  over  and  over  again.  It  is 
distasteful  to  attack  the  testimony  of  these  two 
men,  but  the  truth  requires  it. 

First,  take  Jordan.  He  has  testified  in  every 
different  way  conceivable  in  this  case.  He  has 
said  that  he  came  around  the  bend  of  Puget 
Island  "very  close"  to  the  island  shore  (Apostles, 
p.  593),  "right  in  close"  (p.  621),  "about  400  feet" 
off  (p.  646);  he  has  said  that  he  was  much  fur- 
ther off — indefinite — "a  little  closer  to  the  Island 
than  to  the  Oregon  side"  (Apostles,  p.  727).  He 
has  said  that  at  the  first  whistle  he  was  closer  to 
Puget  Island  shore  (Apostles,  pp.  761,  633);  he 
has  said  that  at  the  first  whistle  he  was  "about  the 
center  of  the  river"  (Apostles,  p.  742).  He  has 
said  that  the  collision  occurred  "almost  on  the 
ranges"  (Apostles,  p.  739),  and  told  Captain 
Cliurch  that  he  "had  just  swung  onto  the  ranges" 
at  the  time  of  collision  (Apostles,  pp.  1106-1107); 
he  has  said  that  it  occurred  above  the  ranges 
(Apostles,  pp.  596,  601,  738,  684-685) .    He  has  said 


35 

il  occuiTt'tl  ii)  the  middle  of  Ihc  livcr  (Aposlles, 
pp.  711,  743,  74"));  lie  luis  said  il  occurred  close  lo 
Pugel  Island— about  S(l()  feel  oH'  (Aposlles,  pj). 
599,  055).  He  lias  said  thai  he  ran  on  a  hard 
aporl  helm  for  5  or  (5  minutes  before  the  collision 
(Aposlles,  pp.  7()1,  7()2);  lie  has  said  thai  he  car- 
ried a  hard  aporl  helm  for  only  a  few  seconds 
before  Ihe  collision  (Aposlles,  p.  7()<S).  He  has 
said  thai  his  helm  was  hard  aporl  from  siiorlly 
after  the  first  whistle  to  the  time  of  the  collision 
(Apostles,  p.  701),  while  he  was  running  a  dis- 
tance of  nearly  half  a  mile  (Aposlles,  pp.  597, 
097);  he  has  said  il  was  not  hard  aporl  until  the 
second  whistle,  when  the  boats  were  only  400  feet 
apart  (Apostles,  pp.  595,  598,  054,  058-0()0,  704, 
708-709).  He  has  said  that  when  he  first  saw  the 
oil  barge  and  Henderson  they  were  on  the  ranges 
(Aposlles,  p.  047);  he  has  said  that  when  he  first 
saw  them  they  were  above  the  ranges,  nearer 
Puget  Island  (Aposlles,  pp.  050,  033,  711).  He 
has  said  that  the  green  light  on  the  oil  barge  shut 
out  several  times  and  for  a  sufficient  length  of 
time  to  indicate  she  was  steering  badly  (Apostles, 
pp.  740,  747,  748);  he  has  said  that  it  shut  out 
only  once  or,  possibly,  twice,  and  then  only  for  an 
instant,  as  if  a  stay  had  momentarily  passed  in 
front  of  it  (Apostles,  pp.  034,  055,  ()02-G03,  748- 
749),  and  that  that  was  not  the  reason  he  thought 
she  was  steering  badly  (Aposlles,  pp.  752-753). 
He  has  said  that  the  reason  the  wreck  of  the  Hen- 
derson lodged  on  Tenas  Illihee  Island  was  be- 
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cause  I  he  Samson  pushed  her  lliere — ihal  "be- 
Iweeii  lowing  and  drilling  and  shoving  her  in 
there"  she  went  two- thirds  across  the  river  with 
the  aid  of  the  Samson  (Apostles,  p.  606);  con- 
fronted with  his  testimony  before  the  Inspectors 
(Apostles,  pp.  692-693)  lie  admitted  that  the  Sam- 
son had  nothing  to  do  with  it  (Apostles,  pp.  718- 
719).  He  has  said  the  current  kept  setting  him 
away  from  Puget  Island — i.  e.,  toward  the  Oregon 
shore  (Apostles,  pp.  658-659,  764-765);  he  has 
said  that  this  drift  tow^ard  the  Oregon  shore  was 
"very  little"  (Apostles,  p.  776).  He  has  said  that 
the  yellow^  paint  from  the  beading  on  the  oil 
barge  was  scraped  off  against  the  hull  of  the  port 
rock  barge  (Apostles,  pp.  769-770);  he  has  said 
that  it  was  not  (Apostles,  p.  770). 

All  of  these  inconsistencies,  except  perhaps 
the  last,  are  upon  points  vital  in  this  case.  Mak- 
ing all  due  allowance  for  the  natural  errors  in 
guessing  at  feet,  distances  and  minutes,  or  for 
errors  in  charting  courses  by  men  not  accus- 
tomed to  it,  Jordan's  testimony  is  so  outrageous — 
the  inconsistencies  are  so  glaring,  the  untruths 
so  apparent — that  his  whole  story  must  be  disre- 
garded as  unworthy  of  belief  and  the  truth 
about  this  collision  sought  elsewhere.  Indeed 
most  of  his  inconsistencies  do  not  involve  guess- 
ing at  feet  or  minutes  or  drawing  charts,  and  can- 
not be  explained  by  saying  that  they  are  things 
about  which  even  an  honest  man  might  guess 
wide  of  the  mark. 
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Bill  evt'ii   if  you   lake  .lordan's  own  sloiv   il 
shows  I  ha  I  lie  was  a  I   fa  nil.     From  I  lie  mass  ol" 
conlradiclions  Ihal  make  il  up,  IJiis  seems  lo  be 
his  slory:     Thai  he  rounded  Ihe  bend  of  Pugel 
Island  al  a  speed  of  seven  miles  an  iiour,  wilh  a 
low  tiial  was  hard  to  conlrol;  and  he  did  Ihis,  al- 
though  he   knew   he   might   likely   meel   vessels 
coming  up,  as  is  evidenced  by  the  fad  that  he 
blew  one  long  whistle  before  he  made  the  bend 
(Apostles,   p.  592);    thai   when    he  rounded   this 
bend  and  saw  the  oil  barge  and  Henderson,  he 
was  about  400  feet  off  shore;  that  at  that  time 
he  saw  that  the  oil  barge  and  Henderson  were 
steering  badly;  that  on  receiving  the  first  wdiistle 
he  ported  his  helm  and  ran  5  or  6  minutes  on  a 
port  helm  (not  hard  aporl),  and  all  the  time,  in- 
stead of  getting  nearer  Puget  Island,  was  getting 
furllier  out  in  the  middle  of  the  river;  and  yet 
not  until  the  second  whistle,  Ihirty  seconds  be- 
fore the  boats  came  together,  did  he  put  his  helm 
hard  aport  in  an  extreme  effort  to  avoid  the  col- 
lision which  took  place  immediately  thereafter 
more  than  800  feet  off  shore  (pp.  72(3-727). 

We  contend  that  he  was  negligent  even  in 
approaching  the  bend  at  the  speed  he  did,  in  the 
strong  current  of  a  June  freshet,  with  a  tow^ 
which  he  knew  he  could  not  control,  and  in  a 
black  night  at  that;  and  that  after  he  got  in  the 
bend  and  was  coming  downstream  in  that  current, 
with  his  unwieldy  tow%  at  a  speed  of  seven  miles 
an  hour,  and  saw,  as  he  claims,  that  the  oil  barge 
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and  Henderson  were  steering  badiy  and  he  would 
Iiave  lo  give  tliem  pienly  of  room,  and  Uien  saw 
that  he  was  not  giving  Ihem  plenty  of  room,  but 
v>'as  getting  further  out  in  the  middle  of  the 
river  instead  of  nearer  in  toward  Puget  Island 
shore,  he  should  have  immediately  put  his  helm 
hard  aport,  and  that  he  was  negligent  in  his 
failure  to  do  so  and  in  waiting  until  thirty  sec- 
onds before  the  collision  before  he  put  his  lielm 
hard  aport  in  an  extreme  effort  to  escape.  We 
claim  that  his  negligence  was  gross  in  view  of  the 
belief  he  Iield  that  the  oil  barge  was  steering 
badly,  and  would  have  to  be  given  all  the  room 
possible.  Or  if  you  accept  his  statement  that  he 
did  all  possible  to  avoid  a  collision,  but  that  his 
tow  was  so  unwieldy  that  the  Samson,  in  running 
a  distance  of  more  than  half  a  mile,  could  not 
bring  it  nearer  the  island  shore,  but,  on  the  con- 
trary, was  continually^  set  further  away  from  the 
shore  by  the  current,  then  you  have  to  say  that 
his  [o\v  was  unmanageable  and  a  menace  to 
shipping,  and  it  was  negligence  to  attempt  to 
navigate  with  such  a  craft. 

He  admits  he  couldn't  control  it  (Apostles,  i)p. 
658-659) : 

**Q.  Still  not  seeing  3^ou  were  getting  closer 
to  the  island,  but,  on  the  contrary,  getting  far- 
ther away,  why  didn't  you  give  hard  aport 
helm? 
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"A.  I  gave  her  hard  aporl  lieliii  jiisl  bclorc 
llic  second  whistle  was  ^iveii;  slie  was  swing- 
ing; heading  toward  the  ishuid  ail  tlie  way.  I 
couldn't  do  more  than  keep  hei-  that  way,  hut 
slw  UHts  going  down  broadside. 

"Q.  Didn't  you  think  it  was  youi'  duly  when 
nervous  about  his  bad  steering  and  trying  to 
give  plenty  of  room,  when  you  were  not  getting 
closer  to  the  island  but  further  away,  don't  you 
think  it  was  your  duly  to  put  your  helm  hard 
aporl? 

"A.  She  was  going  over  all  Ihe  time.  Giving 
more  port  helm  all  the  time. 

"Q.  Wasn't  she  going  away  from  Die 
island? 

"A.  I  couldn't  help  that;  Ihc  boat  woiildnl 
shove  the  scow  in.    Thai  is  all  Iheie  was  lo  il. 

"Q.  Could  have  by  giving  hard  aport  helm, 
couldn't  you? 

"A.  I  don't  think  so;  would  l-ave  laid  right 
across  the  current  witii  hard  aport  helm. 

"Q.  Do  you  mean  you  couldn't  control  the 
tow  there? 

"A.  Nol  lo  gel  in  Ihe  island  Ihal  shoii  a 
space,  no,  sir. 

"Q.    How  short  a  space  is  that? 

"A.  Aboul  half  way  down;  probablg  be 
half  a  mile,  if  a  mile  from  this  point  to  that 
(indicating).  We  was  about  lialf  way  down 
when  the  collision  took  place." 
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Compare  also  page  087,  wliere  he  speaks  of 
the  barges  being  hard  to  tow. 

The  only  other  witness  for  the  Samson  who 
attempts  to  tell  what  led  up  to  the  collision  is 
John  Peterson.  He  was  Jordan's  helmsman. 
Again  we  say  we  do  not  like  the  task  of  attacking 
the  veracity  of  these  men,  but  Peterson's  testi- 
mony sounds  like  a  lesson  he  has  learned.  Again 
and  again  and  again  he  reiterates  that  the  Sam- 
son's helm  was  hard  aport  from  the  time  of  the 
first  whistle  to  the  collision: 

"A.    He  says  Tort'  after  the  first  whistle. 

"Q.  And  how  long  after  that  before  he  gave 
you  the  order  to  hard  aport? 

"A.    Well,  I  put  it  over  hard  aport. 

"Q.  When  he  told  you  to  port  you  put  it 
hard  aport? 

"A.  Well,  the  bell  didn't  come  right  on  then, 
because  I  didn't  have  my  hand  on  it  exactly. 
He  says,  'Have  you  got  her  aport?'  So  just  the 
time  he  spoke  the  bell  went  off. 

"Inspector  Edwards:    The  bell  went  off? 

"A.    Yes;  the  bell  went  off  to  indicate. 

"Inspector  Edwards:  The  indicator  strikes 
the  bell? 

"A.    The  indicator  strikes  the  bell. 

"Inspector  Edwards:  Either  port  or  star- 
board. 

"Q.  Was  that  before  the  second  whistle  was 
blown? 
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"A.  Thai  was  iK't'orc  I  he  second  wiiislle. 

"Q.  When  llie  hell  wenl  oil'  il  was  hard 
over? 

"A.  When  Ihe  hell  wenl  olT  il  was  hard 
over,  yes. 

"Q.  After  Ihal  lime  did  il  remain  hard 
a  port? 

"A.  n<iril  aporl  up  lo  ihc  lime  of  Ihc  acci- 

dcnir  (Apostles,  pp.  1207-1208.) 

*'().  And  when  the  firsl  whisHc  did  hlow 
the  captain  said  'port  the  helm"? 

"A.  Me  says,  'Is  it  to  port'?  I  says,  'Yes; 
porl  hard  overj  I  says. 

"Q.  Hard  over  at  that  time'?  Yon  pnt  it 
hard  over? 

"A.  It  was  hard  over  up  lo  Ihe  lime  of  Ihe 
accident. 

"Q.  From  Ihe  lime  Ihe  first  ivIiisUe  ivas 
blown? 

"A.  Yes,  after  he  heard  the  first  n)hislle  he 
says  'port,'  and  I  pal  it  over,  hard  over. 

"Q.    You  put  it  hard  over? 

"A.    Hard  over. 

"Q.    And  you  remember — 

"A.  (Interrupting.)  I  remember  he  said, 
'Have  3^ou  got  it  over?'  I  says  'Yes,'  and  just 
the  time  he  spoke  the  bell  went  off. 

"Q.    And  that  w^as  after  the  first  wdiistle? 

"A.  After  the  first  whistle."  (Apostles,  p. 
1211.) 
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*'Q.    Now,  Mr.  Peterson,  did  you  do  every- 

Ihing  which  you  possibly  could  do,  so  far  as 
steering  your  boat  was  concerned,  after  the 
first  whistle  was  blown  to  get  out  your  boat  to 
port  of  the  oil  barge  and  Henderson?  Was 
there  anything  you  could  do  to  have  gotten 
your  boat  farther  aport? 

"A.    I  could  not  do  anything  more. 

"Q.    You  could  not? 

"A.  No,  great  God!  the  wheel  luas  hard 
over;  I  couldn't  break  it."  (Apostles,  pp.  1211- 
1212.) 

"Q.  I  understand  now,  Mr.  Peterson,  that 
from  the  time  you  got  a  signal  from  the  oil 
barge  your  helm  was  hard  aport? 

"A.    Yes,  sir."     (Apostles,  p.  1217.) 

"Q.  Your  pilot  answered  the  whistle  (i.  e., 
the  first  whistle)? 

"A.  Answered  the  whistle,  yes,  sir. 

"Q.  And  you  gave  her  to  port? 

"A.  Port. 

"Q.  How  much? 

'*A.  Hard  over. 

"Q.  Hard  over? 

"A.  Well,  the  bell  didn't  went  off. 

"Q.  No,  not  at  that  time? 

"A.  No. 

"Q.  But  it  was  pretty  well  over? 

"A.  Pretty  well  over."  (Apostles,  pp.  1220- 
1221.) 
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*\).    Vou  had  luul  her  over  all  Ihc  lime? 

**A.    I  had  had  her  over  rij^hl  alonj^. 

**Q.    Fiiw  mi  miles,  ijou  think? 

*\\.  /  should  juiUji".  I  could  nol  suij  cxnclUj. 
I  know  she  uhis  hard  over. 

*\).  Vou  know  she  was  hai'd  ovei*  from  the 
time  you  ^ot  the  liist  whistle  until  the  collision? 

"A.  Yes.  I  knom  Ihal  for  a  fuel."  (Apostles, 
1).  V1X\.) 

This  is  dilTerent  from  Jordan's  story  at  the 
trial  of  this  case,  when  he  said  the  wheel  was  nol 
hard  over  till  the  second  whistle,  a  few  seconds 
before  the  collision. 

lUit  it  is  exactly  in  accord  with  Jordan's  testi- 
mony before  the  United  States  Inspectors.  He- 
mem])ei'  tiiat  this  testimony  of  Peterson's  was  nol 
given  at  th.e  trial  of  this  case.  II  was  given  at 
the  trial  of  Captain  Jordan  before  the  Inspectors. 
Jordan  swore  like  Peterson  then.  They  stayed 
together  through  thick  and  thin.  Afterwards 
when  il  seemed  tolerably  clear  that  if  they  had 
run  on  a  hard  aport  helm  for  the  time  they  said 
they  did,  starting  from  the  point  close  in  to  Puget 
Island  shore  where  they  said  they  did,  they  would 
have  hit  the  bank — after  Captain  Church,  Jor- 
dan's own  captain,  had  given  tliat  as  his  opin- 
ion— then  Jordan  changed  his  story.  But  Peter- 
son wasn't  available  the  second  time. 

Peterson's  testimony  certainly  has  the  appear- 
ance of  a  story  which  Jordan  had  coached  him  in 
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and  both  had  agreed  to  tell.  In  fact  Peterson 
says  (Apostles,  p.  1213):  "Of  course  we  went 
into  the  question  after  they  run  into  us — "  and 
was  unfortunately  interrupted.  He  was  referring 
to  the  length  of  time  Jordan  backed  before  the 
collision. 

These,  then,  are  the  only  two  men  who  say 
they  saw  the  course  of  the  boats  before  the  col- 
lision and  contradict  the  eight  eye  witnesses  for 
the  oil  barge  and  Henderson.  And  of  these  two 
it  is  noteworthy  that  Jordan  has  placed  the  col- 
lision on  the  ranges  and  off  them,  in  the  middle 
of  the  river,  and  close  to  Puget  Island,  and  that 
Peterson  plainly  does  not  know  where  it  occurred 
at  all.  His  testimony  on  this  point  is  vague  and 
is  as  follows  (Apostles,  pp.  1216-1217) : 

"Q.  Did  3^ou  look  out  about  the  time  of  the 
accident  to  see  whether  you  were  near  the  shore 
or  not? 

"A.  Well,  I  didn't  take  much  notice  of  that. 
I  know  v*'e  was  pretty  close  where  we  turned 
around  on  the  bend. 

"Q.    You  were  pretty  close  to  the  shore? 

"A.    Pretty  close. 

"Q.  Did  you  go  nearer  the  shore  or  further 
from  shore  from  that  time  until  the  collision? 

"A.  Well,  I  should  think  we  keep  pretty 
close. 

"Q.  Think  you  kept  about  the  same  dis- 
tance? 

"A.    The  same  distance  probably. 
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**Q.  (Ian  you  Icll  wliclhcr  you  were  nearer 
lo  the  Pngel  Island  shore  or  to  Hie  Oregon 
shore? 

**A.  We  was  eloser  lo  Ihe  Pnj^el  Ishind 
shore. 

"(J.  Vou  eouhi  nol  tell  how  near  yon  were 
lo  llie  Pniiel  Island  shore? 

"A.    No,  sir,  nol  exaelly. 

"Q.  About  what  is  your  estimate?  About 
how  Tar  do  you  think  you  were  from  that 
shore? 

"A.  Well,  I  don't  know.  It  miiJihl  be  nine 
hundred  feet,  or  probably  less.    I  could  nol  tell. 

"Q.    You  could  not  tell? 

"A.    I  could  not  tell  you,  no. 

"Q.    You  could  see  the  shore,  could  you? 

"A.  Well.  I  didiil  take  much  notice  of  the 
shore  that  night;  I  will  tell  ijoii  that. 

"Q.  But  you  are  sure  that  you  hadn't  come 
down  on  the  range  at  all? 

"A.    I  am  sure  I  wasn't  on  the  ranges  at  all. 

"Q.  And  didn't  go  on  the  ranges  before  the 
accident? 

"A.    No,  sir." 

His  testimony  that  he  did  not  go  on  the  ranges 
before  the  accident  is  to  be  distrusted.  He  was 
a  helmsman,  not  a  pilot.  His  only  duty  was  to 
move  the  wheel  as  Jordan  told  him.  It  was  no 
part  of  his  duty  to  notice  lights.  The  Hunting 
Island  Range  lights  meant  nothing  to  him.  There 
was  no  reason  why  he  should  notice  them,  and 
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he  probably  did  not.  It  is  especially  untrust- 
worthy in  view  of  Jordan's  statements  to  Church 
immediately  after  the  collision  that  he  "had  just 
swung  onto  the  ranges."     (Apostles,  p.  1106.) 

ADMISSIONS    OF    SAMSON'S    WITNESSES 

WHICH  CORROBORATE  OUR 

CONTENTION. 

Jordan  has  admitted  that  when  he  first  saw 
the  oil  barge  and  Henderson  they  were  on  the 
ranges  (Apostles,  p.  647,  cf.  also  p.  757).  It  is 
true  he  denied  this  later  and  said  they  were 
above,  but  his  first  statement  is  undoubtedly  the 
true  one,  for  it  is  corroborated,  not  only  by  llie 
witnesses  for  the  libellant  but  by  Captain 
Grunstad  of  the  Daniel  Kern — a  witness  for  the 
Samson.  Captain  Grunstad  says  that  when  he 
passed  the  oil  barge  and  Henderson  they  were 
on  the  ranges  (Apostles,  p.  883),  and  this  is  the 
very  time  Jordan  first  saw  them,  for  Jordan 
says  that  as  he  came  around  the  bend  at  Bugby 
he  saw  the  Kern  and  oil  barge  pass  each  other 
(Apostles,  pp.  594-595).  We  may  therefore  take 
their  position  on  the  ranges  at  this  time  as 
certain. 

Now  Jordan  has  admitted  that  the  green  light 
of  the  oil  barge  kept  shutting  out — not  for  one 
mere  instant,  as  he  afterwards  testified  when  he 
was  trying  to  avoid  the  effect  of  his  admissions, 
but  for  considerable  periods  of  time;  so  often 
and  so  long  that  he  thought  the  oil  barge  was 
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sUTriiij^  badly.  The  obvious  cnVcl  ot  llicsc  ad- 
missions is  that  the  oil  bar.^c  and  Henderson  kll 
(he  raii^e  and  hauled  over  lo  Iheir  starboard  side 
jiisl  as  Sullivan  says  Ihey  did.  Afler  Sullivan  had 
hauled  well  ofT  and  slraighlened  up  again,  then 
is  probably  when  Jordan  saw  both  lii^hls  again — 
if  he  did  see  Iheni,  as  he  says. 

Before  this  trial  Jordan  was  so  insistent  on 
this  shutting  out  of  the  green  light  and  his  eon- 
se(iuent  inference  that  the  oil  barge  was  steering 
badly  that  the  Samson's  proctors  evidently  in- 
tended lo  use  it  as  a  defense.  Their  answer  says: 
"The  'M.  F.  Henderson'  and  lier  tow  were  steer- 
ing bad  and  would  first  open  up  her  green  light 
and  then  close  it  out  again."     (Apostles,  p.  11.) 

Jordan  said  before  the  Inspectors:  "I  knew^ 
she  was  steering  bad.  I  could  see  first  the  red 
light,  then  both  of  them."  (Apostles,  p.  746.) 
And  again,  before  the  Inspectors  (Apostles,  p. 
747): 

*'Q.  What  lights  did  you  see  from  the  Hen- 
derson? 

"A.  Well,  she  was  lit  up  very  bright;  her 
gangway  doors  forward  were  open  and  I  could 
see  the  refiection  very  plain  from  them,  the 
lights  themselves;  also  a  red  light;  and  I  hadn't 
determined  ijet  whether  her  green  tight  u}as  in 
sight  or  not,  because  these  bright  ligh.ts  were 
so  very  bright  that  it  would  kind  of  dim  this 
green  light.  And  then  I  said  to  the  man  at  the 
wheel.  There's  some  fellow  coming  there;  we 
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will  have  to  watch  him';  and  just  about  that 
time  she  opened  up  her  green  light,  and  then 
she  shut  it  out  again. 

"Mr.  Snow:    Shut  it  out? 

"A.  This  green  light,  yes,  sir.  I  says.  That 
fellow  is  steering  bad.  We  will  have  to  watch 
him,  John.'  That  is  the  man  at  the  wheel  I  was 
speaking  to.  'We  will  have  to  give  him  plenty 
of  room.'  So  /  watched  him  a  little  bit.  Pretty 
soon  the  green  light  opened  up  again  a  very 
few  minutes;  well,  it  wasn't  a  minute,  less  than 
a  minute,  a  good  deal;  and  shortly  after  that 
he  blowed  me  one  w^histle.    I  answered." 

Notice  in  this  testimony  that  at  first  he 
couldn't  see  the  green  light  at  all — 'T  hadn't  j^et 
determined  whether  it  was  in  sight,"  and  that 
after  the  green  light  showed,  it  went  out  again 
and  stayed  out  for  some  little  period  while  Jor- 
dan "watched."  He  says,  "And  just  about  that 
time  slie  opened  up  her  green  light,  and  then 
she  shut  it  out  again.  *  *  *  So  I  watched  him  a 
little  bit  (i.  e.,  while  the  green  light  was  shut 
out).  Pretty  soon  the  green  light  opened  up 
again  a  very  few  minutes;  well,  it  wasn't  a 
minute,  less  than  a  minute,  a  good  deal," — i.  e., 
apparently  when  the  green  light  appeared  this 
last  time  it  was  only  in  sight  a  brief  time, — "less 
than  a  minute  a  good  deal." 

All  of  which  shows  that  the  green  light  was 
out  for  several  quite  appreciable  lengths  of  time, 
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and  lliat  the  oil  l)argc  and  Henderson  were  lianl- 
ing  olT  the  ranj^e,  as  SnIIivan  has  said. 

II  is  Irne  .lordan  allenipled  lo  avoid  lliis  by 
his  ridienlons  assertion  Ihal  the  Hashing  onl  of 
Ihe  green  light  was  instantaneons — as  if  a  stay 
had  swung  aeross  it  momentarily. 

lUit  again  his  testimony  before  the  Inspectors 
rises  to  refnle  him,  and  shows  that  in  addition 
lo  some  momentary  shut  ling  out  there  were  the 
longer  periods  of  siiutting  out  to  whieii  we  have 
directed  attention. 

He  said  before  the  Inspectors  (Apostles,  p. 
748) : 

"Q.  You  say  that  she  showed  the  green  ligiil 
at  times  and  then  would  shut  it  out  al  limes? 

'*A.  There  was  only  twice  it  was  shut  out, 
and  then  just  for  an  instant.  All  the  rest  of  the 
time  it  was  in  sight  all  the  time. 

"Q.  Well,  then  she  wasn't  steering  very  bad 
if  she  only  shut  it  out  for  an  instant,  was  she? 

"A.  Well,  this  was  after  the  whistle  thai  I 
had  reference  to,  those  whistles. 

"Q.    Did  you  notice  it  before? 

"A.  I  had  seen  it,  yes,  sir.  That  is  when  I 
told  the  man  at  the  wheel  he  was  steering  bad, 
to  watch  her." 

Counsel  have  attempted  lo  make  something 
of  the  fact  that  the  Henderson  and  oil  barge  were 
la.shed  together  at  a  slight  angle,  and  the  side 
lights,  therefore,  would  show^  forward,  not  ex- 
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actly  dead  ahead,  as  required  by  the  regulations, 
but  a  little  across  the  course  of  the  vessels.  We 
do  not  attach  much  imporlance  to  this.  We 
think  the  angle  is  so  slight  that  its  effect  is 
negligible,  but  we  point  out  that  if  it  had 
any  effect  at  all,  it  would  be  that  the  oil 
barge  would  have  to  turn  farther  to  the  star- 
board to  shut  out  the  green  light  than  would 
ordinarily  be  the  case,  and  that  consequently  the 
fact  that  she  did  shut  it  out  shows  she  was  haul- 
ing over  to  starboard  in  a  marked  degree.  See 
diagram  4  of  appellant's  brief,  where  the  angle 
at  which  the  green  light  would  shine  across  the 
course  of  the  oil  barge  is  figured  at  4.82  degrees. 

JORDAN'S  ADMISSIONS  AS  TO   THE   PLACE 
OF  COLLISION. 

When  Captain  Church  came  on  deck  imme- 
diately after  the  collision  the  first  thing  Jordan 
said  to  him  in  explanation  of  the  collision  was, 
"I  had  just  swung  onto  the  ranges"  (Apostles,  pp. 
1106-1107),  which  shows  that  he  was  much  fur- 
ther out  in  the  middle  of  the  river  than  he  was 
w^illing  to  admit  at  the  trial. 

At  the  investigation  by  the  United  States  In- 
spectors he  said  that  the  river  was  half  a  mile 
wide  and  the  collision  occurred  a  quarter  of  a 
mile  from  the  Oregon  shore — i.  e.,  in  the  middle 
of  the  river  (Apostles,  pp.  741-745) — which  is, 
again,  much  nearer  our  point  of  collision  than 
he  was  willing  to  admit  at  the  trial. 
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\\c  has  said  thai  lit-  was  KM)  foci  oil"  Piii-cl 
Island  when  he  made  Ihe  heiul,  and  SOO  feel  al 
{\\v  time  ol'  collision.  In  olher  words,  he  has 
described  a  course  wiiicli  gradually  leaves  Ihe 
island  shore.  Obviously,  il"  Ihe  starling  poinl  of 
this  course  was  nol  400  feel  from  the  island 
shore,  but  much  further  off — say  in  Ihc  middle 
of  Ihc  river — il  would  throw  the  whole  course 
that  much  further  from  the  island,  and  tlie  end 
of  the  course  would  be  very  close  to  the  point 
where  we  contend  the  collision  look  place.  II  is 
important,  therefore,  to  see  whether  this  course 
did  not  as  a  matter  of  fact  begin  further  from 
Puget  Island  shore  than  400  feet.  Jordan  him- 
self in  one  part  of  his  testimony  has  said  it  did. 
(Apostles,  p.  727.)  If  we  understand  him  cor- 
rectly at  this  part  of  his  testimony  he  says  that 
he  came  around  the  bend  almost  in  the  middle 
of  the  river — "A  little  closer  to  the  island  than  to 
the  Oregon  side."  (Apostles,  p.  727,  cf.;  also 
782-783.)  It  is  not  unlikely  that  he  came  around 
this  bend  about  the  middle  of  the  river,  since  he 
was  apparently  expecting,  if  he  met  a  vessel,  to 
pass  on  the  Oregon  side  of  her  to  take  the  "long 
bend."  He  says  it  is  customary  for  boats  coming 
upstream  to  take  the  Puget  Island  side  (Apostles, 
p.  637),  and  for  boats  coming  down  to  take  "the 
long  bend"  (Apostles,  p.  729).  Captain  Church, 
before  the  Inspectors,  said  the  Samson's  usual 
course  at  the  bend  was  in  the  center  of  the  river 
(Apostles,  p.  1108).    He  qualified  this  al  the  trial 
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I)y  sayiiii>;  tiic  course  was  in  the  cenler  "some- 
limes"  (Aposlles,  p.  1109).  Finally  Jordan  has 
expressly  said:  "I  was  aboul  the  center  of  the 
river  when  I  got  his  first  whistle.  Inspector  Ed- 
wards: About  the  center  of  the  river?  A.  Yes, 
sir,  the  middle  of  the  channel  I  sliould  judge. 
Inspector  Edwards:  When  you  got  his  first 
whistle?    A.    Yes,  sir."     (Apostles,  p.  742.) 

It  is  therefore  possible  that  Jordan  rounded 
the  bend  at  Bugby  Hole  further  out  in  the  middle 
of  the  river  than  he  sliould  have,  and  because  of 
that,  and  his  excessive  speed,  and  the  unwieldi- 
ness  of  his  tow%  and  his  failure  to  make  early 
efforts  to  haul  off  to  starboard  by  putting  his 
helm  hard  aport,  v/as  carried  by  the  sweep  of  the 
current  and  his  o\vn  momentum  toward  the  col- 
lision at  Hunt's  Mill  Point.  As  he  sa^^s,  ''the  boat 
wouldn't  shove  the  scow  in.  That  is  all  there  was 
to  it."    (Apostles,  p.  659.) 

THE  DAMAGES. 


This  was  a  libel  for  a  total  loss.  Therefore 
the  measure  of  damages  is  the  value  of  the  Hen- 
derson when  she  was  lost.  Her  market  value  on 
that  day  is  difficult  of  ascertainment  for  the  rea- 
son that  there  is  not  sufficient  barter  and  sale  and 
exchange  of  boats  of  her  class  on  the  Willamette 
and  Columbia  Rivers  to  establish  a  market  price. 
There  is  no  "market"  because  the  dealings  in 
boats  are  not  extensive  enough. 
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Tlic  rule  is  sellk'd  in  iKliiiirally  llial  wiicie 
there  is  a  market,  the  inarkel  value  is  llie  best 
evidence  of  llie  hue  value;  bul  Ihal  where  there 
is  no  market  the  court  will  call  to  its  aid  every 
kind  of  evidence  which  will  help  it  to  ascertain 
what  the  true  value  is.  In  fact  the  court  will  do 
this  anyway,  for  a  court  of  admiralty  is  not 
closely  restricted  in  the  evidence  it  may  hear,  but 
may  listen  to  anything  that  will  help  il  to  lind 
the  truth. 

In  Williams  &  I^ruce's  Admiralty  Practice 
(2nd  Ed.),  on  page  97,  occurs  the  following  lan- 
guage which  was  quoted  with  approval  in  the 
"fl.  F.  Dimock,"  77  Fed.  226,  on  page  235: 

"In  ordinary  cases  the  market  value  of  the 
ship  immediately  before  her  loss  may  be  re- 
garded as  a  fair  measure  of  lier  value.  But,  in 
the  case  of  a  ship  adapted  only  for  special  cir- 
cumstances, and  of  such  an  exceptional  charac- 
ter as  to  be  in  fact  unmarketable,  some  other 
criterion  must  be  adopted.  In  these  cases  the 
court  will  endeavor  to  arrive  at  the  real  extent 
of  the  loss  sustained  by  calling  to  its  aid  every 
circumstance  which  may  assist  it  to  form  a  cor- 
rect estimate,  and  the  original  price  of  the  ship, 
its  condition  at  the  time  of  the  loss,  and  the  sum 
for  which  the  plaintiff  could  have  got  such 
another  ship  built,  may  be  very  important  mat- 
ters in  the  calculation." 

See  also  Leonard  vs.  Whilwell,  19  Fed.  547, 
548. 
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ThcLiicilk',  im)  Fed.  719,  72 J. 

Adopling  this  rule,  we  gave  to  Judge  Cush- 
man  eveiy  piece  of  evidence  which  could  guide 
hiin  to  an  accurate  estimate  of  the  damages. 

1.  W^e  showed  by  the  opinion  of  experts  what 
the  boat  was  worth  when  she  was  lost — this  was 
"market  value"  evidence  as  nearly  as  it  could  be 
obtained. 

2.  We  showed  by  the  man  who  built  the  Hen- 
derson what  it  would  have  cost  to  duplicate  her 
at  the  time  of  llie  collision,  and  v»'hat  the  depre- 
ciation would  be  in  ten  years'  lime  (the  age  of 
the  Henderson  when  lost). 

3.  We  showed  what  it  cost  the  Shaver  Trans- 
portation Company  in  actual  cash  to  build  a  new 
Henderson,  using  the  salvage  from  tlie  old,  the 
new  boat  being  a  duplicate  of  the  old. 

4.  We  showed  the  value  of  the  salvage,  and 
the  cost  of  making  it. 

5.  We  showed  the  cost  of  the  Henderson 
when  she  was  built  in  1901,  and  added  to  in  the 
subsequent  years,  and  showed  that  the  cost  of 
boat  building  has  increased  twenty-live  per  cent 
since  then. 

6.  We  showed  the  earnings  of  the  old  Hen- 
derson. 

The  Henderson  was  a  large  river  tow  boat — 
158  feet  long  and  31  foot  beam,  and  was  also 
equipped  for  passenger  traffic.    She  was  what  is 
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lallt'd  a  **(()nil)inali()n  boal."  She  was  llic  best 
boat  in  Uic  llccl  of  six  or  more  sleaniers  owned 
by  llie  libellant,  and  was  principally  relied  on  to 
do  libellanl's  heavy  work.  That  siie  was  power- 
ful is  indicated  by  the  fad  that  at  tiie  time  of  her 
collision  she  was  pusiiing  an  oil  tank  steamer 
2<S()  feel  lon^,  carryin.^  2r),()0()  barrels  of  oil, 
against  the  current  of  tlie  June  freshet  in  tiie 
Columbia  River.  She  was  well  built  by  prob- 
ably the  best  builder  on  the  Willamette  and 
Columbia  Rivers,  and  she  liad  been  very  well 
taken  care  of.  She  had  always  been  salted  well 
and  well  maintained,  and  lier  depreciation  was 
not  great  in  tlie  ten  years  of  her  life. 

Captain  J.  \V.  Shaver,  one  of  her  owners,  testi- 
fied thai  at  the  lime  of  her  wreck  slie  was  worth 
$45,000— that  he  would  not  liave  taken  $50,000 
for  her.     (Apostles,  pp.  1554-1555.) 

Captain  0.  W.  llosford,  a  sleamboat  owner 
himself,  and  a  man  of  lon<^  experience  in  the 
lowing  business  on  these  rivers,  who  knew  llie 
Henderson  well,  testified  that  her  value  in  1911, 
wlien  slie  was  wrecked,  was  $45,000  (Apostles, 
p.  1575);  that  it  would  have  cost  in  1911  $55,000 
to  build  a  new  boat  like  her.    (Apostles,  p.  1585.) 

We  direct  the  court's  particular  attention  to 
the  testimony  of  the  witness  J.  H.  Johnston 
(Apostles,  pp.  1455-1541).  This  man  was  the 
builder  of  the  Henderson,  was  aboard  her  fre- 
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qiienlly  up  lo  her  collision,  and  knew  her  well. 
He  was  most  careful  and  conscientious  in  his 
testimony  and  we  place  great  reliance  on  it,  not 
only  because  of  the  man's  high  character  as  an 
expert  boat  builder  but  because  of  his  scrupulous 
honesty,  which  is  apparent  even  in  print.  His 
method  of  arriving  at  the  value  of  the  Henderson 
was  to  figure  what  it  would  cost  in  1911  to  build 
a  new^  boat  like  her,  and  then  to  deduct  certain 
sums  for  the  depreciation  that  the  Henderson 
would  have  suffered  in  ten  years — her  age  wdien 
wrecked.  He  did  not  make  any  offhand  state- 
ment. His  figures  are  the  result  of  several  days' 
careful  calculation  of  cost  and  depreciation. 
(Apostles,  p.  1487.)  His  estimate  of  cost  of  a 
new  boat  was  $51,597.60;  of  depreciation  for  ten 
years  $7,709.39;  leaving  $43,888.21  as  the  value 
of  the  Henderson  in  1911.  These  figures  with  the 
various  sums  that  go  to  make  them  up,  all  care- 
fully itemized,  will  be  found  on  Apostles,  pp. 
1464-1466. 

This  testimony  was  attacked  because  John- 
ston, in  making  up  his  statement  of  cost  of  a 
new  boat  similar  to  the  Henderson,  had  got  from 
Captain  Shaver  information  as  to  what  articles 
made  up  certain  of  the  equipment  of  the  Hen- 
derson. In  other  w^ords,  he  couldn't  duplicate  the 
old  Henderson  w^ithout  knowing  what  was  on  her. 
Some  of  these  things  he  knew  himself,  some  he 
had  to  ask  Shaver  about.  Claimant  contended 
this  made  his  report  hearsay.    Not  so.    Johnston 
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in  no  inslanco  look  Shaver's  tsliniaU'  of  valiu'  of 
an  ileni  wilhoul  passin*^  liis  own  jud^nicnl  on  il. 
Some  he  accepted  al  Ihe  value  f^iven  by  Sliaver, 
some  lie  ciil  down  and  some  he  may  even  l.ave 
incieaseil.  (Aposlles,  154.'Mr)44.)  The  only 
Ihin^  he  look  fiom  Shaver  was  what  arlicli's  were 
on  the  boat,  not  their  vuhie.  (Apostles,  p.  1514.) 
And  Shaver  testified  that  all  the  articles  which 
he  fjave  .Johnston  tor  the  j)urposes  of  his  state- 
ment were  actually  on  tiie  boat  wiien  she  v^as 
lost.    (Apostles,  p.  1()37.) 

This  testimony  of  Siiaver's  cures  any  possible 
defect  in  Johnston's  report  standing  alone.  More- 
over, when  all  is  said  and  done,  Hie  main  items 
of  cost — llie  big  things,  ludl,  house,  boiler  and  en- 
gines— remain  unaffected  by  iliis  criticism,  for 
Johnston  knew  all  about  them  himself. 

No  admiralty  court  seeking  after  truth  under 
the  rules  announced  in  tliC  cases  we  have  cited, 
could  disregard  this  estimate  of  Johnston's. 

SALVAGE. 

There  was  some  salvage  from  the  Henderson, 
and  this  of  couise  should  be  taken  into  account 
in  determining  the  Shavers'  loss.  The  salvage 
consisted  principally  in  the  boiler  and  machiner3^ 
its  value  was  $10,835.  (Apostles,  p.  1766.)  There 
is  no  dispute  about  this.  It  cost  the  Shavers  to 
make  this  salvage  $9,193.33  (Libel  Ex.,  31  and 
32).    This  sum  is  arrived  at  as  follows: 
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Cost  of  raising  and  towing  to  Portland. $8424.99 


Cost    of    straightening    out 


wreckage 


after  boat  was  hauled  out  on  the 

ways   878.66 


$9303.65 

Less  a  credit  for  return  of  timbers  to 
Eastern  &  Western  Lumber  Com- 
pany        110.32 


$9193.33 


The  net  value  of  the  salvage  is  therefore  its 
value,  $16,835,  less  the  cost  of  recovering  it, 
$9,193.33,  or  $7,641.67.  This  net  value,  $7,641.67, 
is  the  amount  the  Shavers  actually  got  out  of  the 
wreck  of  the  Henderson,  and  should  therefore 
be  deducted  from  the  value  of  the  Henderson  to 
determine  the  Shavers'  actual  loss. 

If  you  take  Shavers'  and  Hosford's  estimate  of 
value— $45,000— and  deduct  $7,641.67  the  result 
is  $37,358.33.  If  you  take  Johnston's  estimate — 
$43,888.21 — and  make  the  same  deduction  the 
result  is  slightly  less — $36,246.54.  This  is  the 
minimum  that  should  be  awarded  the  Shavers. 

The  cost  of  the  salvage  operations  has  been 
attacked  by  claimant.  Dan  Kern,  president  of 
claimant,  says  that  $5,000  would  have  been 
enough  to  pay  for  "raising  the  Henderson." 
(Apostles,  p.  1913.)  It  is  not  clear  whether  he 
includes  bringing  her  to  Portland  or  not.    But  in 
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any  evcnl  ho  docs  nol  iiu'ludc  hauling  her  oiil 
oil  llie  ways  and  uiUantfliii^  the  machinery  and 
Iwisled  iron,  and  slraij^hlening  it  onl,  which 
lallcr  ah)nc,  cxclnsivc  of  lianlini^  out  on  the  ways, 
cost  I  he  Shavers  $878.()(),  and  is  a  part  of  their 
cosl  of  salvai^e. 

The  salvage  operations  were  difficult.  Captain 
Sliaver,  who  conducted  them,  gives  this  descrip- 
tion (Apostles,  pp.  l()24-2r)): 

"We  found  the  boat  near  the  head  of  Tenas 
Illihee  Island,  and  in  27  feet  of  water,  at  low 
tide,  and  it  being  in  the  summer,  there  was 
quite  a  June  freshet,  and  we  only  got  slack 
water  for  about  one  hour  before  the  top  of  the 
flood,  which  made  it  very  bad  in  raising  the 
boat,  which  was  laying  crossways  of  the  cur- 
rent, and  over  a  little  more  than  on  her  beam 
ends.  We  got  the  derrick  below  her,  got  a  hold 
on  the  top  of  the  king  post  with  the  derrick, 
and  run  lines  from  the  top  of  the  liull  that  was 
out,  and  put  the  steamers — I  don't  know  wlial 
boats  it  was  now\  1  would  have  to  look  that 
up  to  see. 

"Q.    Whose  boats  were  they? 

"A.  They  were  the  Shaver  Transportation 
Company's  boats.  I  think  the  Shaver  and  the 
Cascades,  but  I  could  look  that  up  and  see  ex- 
actly what  boats  we  had.  And  we  tried  to 
straighten  her  up,  and  got  her  pretty  well 
straightened  up,  but  we  were  unable  to  hold 
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her,  and  we  worked  for  some  three  or  four 
days  before  we  was  able  to  get  the  boat  straight- 
ened up  so  we  could  keep  her  right  side  up, 
and  it  was  impossible  to  get  chains  under  her 
before  we  could  get  her  straightened  up.  The 
current  runs  so  strongly  most  of  the  time  that 
it  was  hard  to  make  much  headway.  Finally, 
in  a  few  days  we  got  her  straightened  up  and 
towed  her  inshore,  and  got  a  diver  to  help  get 
the  chains  under,  and  got  a  barge  on  each  side 
and  kept  lifting  and  at  high  tide  we  would  take 
her  in  on  the  beach  as  far  as  we  could,  and  then 
tighten  up  on  the  chains  as  the  tide  went  down, 
until  we  got  her  up  in  shape  so  we  could  tow 
her  to  Portland. 

"Q.    How  did  you  get  the  water  out  of  her? 

**A.  We  never  got  the  water  out  of  her  until 
she  was  hauled  out  on  the  ways  of  the  Port- 
land Shipyard,  but  I  will  say  that  we  had,  at 
different  times,  four  and  five  boats  when  the 
tide  would  be  right,  to  try  and  straighten  her 
up,  and  the  day  that  we  did  get  her  straightened 
up  we  telephoned  to  Portland  to  Captain  Dell 
Shaver  to  be  sure  and  have  the  Shaver  there  at 
a  certain  time,  and  we  already  had  the  Cas- 
cades, No  Wonder,  Wauna  and  Sarah  Dixon 
there,  and  also  the  Echo.  And  w^e  had  pulled 
on  her  about  three  hours  before  the  Shaver  ar- 
rived, but  was  unable  to  straighten  her  up,  and 
bv  the  assistance  of  the  steamer  Shaver  we  got 
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her  oil  an  even  keel,  and  was  al>lc  lo  hold  hvv 
there. 

"Q.  How  (lid  you  ^cl  her  lo  floal  so  you 
could  tow  her? 

**A.  We  had  one  barge  on  each  side,  and 
chains  under,  and  timbers  across  on  the  barges, 
and  cliains  under  the  steamer  Henderson,  and 
held  her  up  in  that  way.  And  in  towing  up  to 
Portland  we  had  the  derrick  scow  astern,  and 
had  a  chain  on  the  shaft  to  help  hold  the  wheel 
and  stern  up. 

*'Q.  And  then  you  brought  her  in  to  Port- 
land that  way? 

"A.  Yes,  sir,  brought  her  to  Portland  in  that 
shape." 

And  on  page  1676  he  says  again: 

'*Q.  Do  you  think  it  was  necessary  to  use 
fifteen  days  in  getting  that  boat  up — reasonable 
time? 

"A.  It  surely  was,  you  bet.  We  never  lost 
any  time  we  could  help.  Of  course,  this  boat 
was  a  very  hard  boat  to  raise.  We  have  got 
them  up  in  six  or  seven  daj^s,  but  it  was  a 
strong  current  and  27  feet  of  water  at  low  tide. 
And  we  surely  worked  hard,  and  Captain  Crowe 
was  there  quite  a  few  times,  and  I  talked  to  him 
difTerent  times;  and  he  said  he  thought  w^e  were 
getting  along  as  w^ell  as  could  be  done." 

Captain  Crowe  was  the  representative  of  the 
underwriters  of  the  Samson,  who  are  the  ones 
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ultimately  liable  in  this  case,  under  the  "running 
down  clause"  of  their  policy,  if  the  Samson  is 
held  at  fault.  (Apostles,  pp.  1997-1998.)  He  died 
before  this  testimony  on  the  amount  of  damages 
was  taken. 

Mr.  Carstens,  the  veteran  boat  builder  and 
salvor  of  the  O.-W.  R.  &  N.  Co.,  called  by  the 
Standard  Oil  Co.,  and  a  hostile  witness  to  us,  said 
that  he  thought  the  cost  of  the  salvage  opera- 
tions was  reasonable,  under  the  circumstances. 
(Apostles,  p.  1899.) 

One  of  the  items  of  expense  of  salving  par- 
ticularly attacked  was  the  charge  made  by  the 
Shavers  for  their  boats  used  in  raising  the  Hen- 
derson— $30  a  day  for  the  Echo,  $125  a  day  for 
Ihe^Vauna,  $150  a  day  for  the  Cascades  and  $8 
an  hour  for  the  other  boats  which  were  taken  off 
their  log  towing  service  from  time  to  time  and 
brought  to  the  scene  of  operations  at  hours  when 
the  tide  was  slack,  to  assist  in  raising  the  Hen- 
derson. Dan  Kern,  president  of  claimant,  thought 
these  charges  should  have  been  $25  a  day  for  the 
Echo,  $100  for  the  Wauna  and  $130  for  the  Cas- 
cades. The  rates  charged  by  the  Shavers  for 
their  boats  were,  however,  the  minimum  rates 
charged  by  them  when  they  performed  services 
for  outsiders,  and  the  salvage  took  place  in  the 
busiest  time  of  the  year,  when  the  demand  on 
their  boats  was  the  heaviest  and  when  it  was  a 
.serious  inconvenience  to  their  business  to  with- 
draw these  boats  from  it.     As  Captain  Shaver 
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said  himself:  "As  lar  as  the  ik.i  employed  is 
concerned,  we  needed  them  pretty  Ijad  some- 
where else.  We  didn't  want  them  there." 
(Apostles,  p.  1653.)  If  they  had  not  used  their 
own  boats  they  would  have  had  to  hire  others  at 
the  same  or  greater  prices  than  they  themselves 
charged. 

Iloneyman,  Lloyds  Surveyor,  who  hires  boats 
fre(iuently  on  tlie  river,  testified  that  the  Shavers' 
charges  were  reasonable.  (Apostles,  pp.  17()7, 
1775-1778.) 

Judge  Cushman  in  his  opinion  said  on   this 
subject:      "The   work   of  salving   was   done   by 
other  of  libellant's  boats.     It   is  contended   that 
more  boats  than  were  necessary  engaged  in  this 
work  and  that  too  great  a  charge  has  been  made 
for  them.     It  is  not  probable  that  more  men  or 
boats  were  used  during  a  busy  season  than  ap- 
peared   necessary,    merely   for    the    purpose    of 
seeking  recovery  at  the  end  of  a  long  law  suit. 
The  evidence  fails  to  disclose  that  any  of  them 
were  unnecessary.     While  the  amount  charged 
for  the  boats  appears  high,  as  compared  with 
their  ordinary   employment,   yet,   when   consid- 
ered that  the  need  was  immediate  and   urgent; 
that  libellant  had  to  interrupt  other  employments 
in  which  the  boats  were  engaged,  to  secure  their 
services,  the  charge  does  not  appear  excessive." 
(Apostles,  pp.  64  and  65.) 

The  loss  to  the  Shavers  then,  ascertained  in 
the  method   w^e  have  pursued,   is  $36,246.54,   if 
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you  accept  Johnston's  estimate  of  value,  or  $37,- 
358.33  if  you  accept  Hosford's  and  Sliaver's  esti- 
mate of  value. 

This  result  may  be  checked  by  supposing  for 
a  moment  that  the  Henderson  had  not  been  a 
total  loss  but  had  been  repaired.  In  other  words, 
if  you  treat  the  new  Henderson,  which  was  built 
around  the  machinery  of  the  old  Henderson,  not 
as  a  complete  rebuilt  new  boat,  but  as  the  old 
Henderson  repaired,  and  take  the  amount  of 
money  the  Shavers  actually  spent  in  cash  to  make 
the  new  boat  and  allows  a  reasonable  amount  for 
demurrage  during  the  time  of  rebuilding  (which 
is  the  rule  where  repairs  are  made,  Spencer  on 
Marine  Collisions,  Sec.  204)  you  get  a  very  close 
check  on  the  amount  of  damages  which  we  have 
asked  for.  In  building  the  new  Henderson  the 
Shavers  spent  the  following  sums,  as  shown  by 
libellant's  exhibit  No.  28: 

Material  and  labor  $27,726.68 

Cost  of  raising  the  Hender- 
son and  towing  her  to 
Portland,  etc $8,424.99 

Less  credit  for  timbers  re- 
turned          110.32 

8,314.67 

Cost  of  straightening  out  the  wreck- 
age after  the  wreck  was  hauled  out 
on  the  ways 876.66 


Total    $36,917.91 
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This  is  the  inoiu'v  iulually  spent  l)y  the 
Sliavcrs  in  building  the  new  boat.  The  new  l)()al, 
however,  was  short  on  ecjuipnient  as  eompared 
with  tiie  ohi.  Tlie  vahie  of  the  ecpiipnient  whieh 
was  on  tlie  oh!  boat  and  was  lost  and  was  not  pul 
on  the  new  boat  was  $l,,'^<Sr).4(S.  This,  therefore, 
shonid  be  athied  to  the  amount  of  eash  expended. 
Tiiere  shonid  also  be  added  a  reasonable  allow- 
anee  for  deniurrai^e.  The  denunrai^e  allowed 
by  Captain  Crowe,  surveyor  for  the  underwriters 
of  the  Samson,  was  one  hundred  and  fifty  days 
at  $30.00  a  day,  or  $4,500.00.  Adding  these  three 
sums  gives  the  following  result:  $30,917.91, 
money  actually  expended;  $1,3(S5.48,  value  of 
equipment  lost  on  the  old  boat  and  not  on  the 
new;  $4,500.00  demurrage;  total  $42,803.39.  This 
would  be  the  Shavers'  actual  damage  if  the  new 
Henderson  be  considered  not  as  a  new  built  boat, 
but  as  a  repair  of  the  old.  Nor  could  there  be 
any  deduction  from  this  amount  under  the  rule 
of  "new  for  old,"  for  that  rule  is  applicable  to 
insurance  cases  but  not  to  this.  Spencer  on 
Marine  Collisions,  Sec  199,  says: 

"The  owner  is  entitled  to  recover  as  dam- 
ages whatever  sum  is  found  necessary  to  re- 
store his  vessel  to  the  condition  it  was  in  before 
the  collision,  notwithstanding  that  in  making 
the  repairs  new  and  more  valuable  materials 
are  used  than  were  in  the  vessel  at  the  time  of 
receiving  the  injury;  subject,  however,  to  the 
general  provision  of  law  that  the  owner  may 
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not  caplioiisiy  insist  on  repairs  where  such  re- 
pairs would  equal  or  exceed  the  value  of  the 
vessel  at  the  time  of  the  collision. 

"In  all  cases  the  measure  of  indemnity  is 
co-extensive  v.ith  the  injuries  received;  and  the 
fact  that  new  and  better  material  entering  into 
the  repairs  may  render  it  better  than  before  the 
collision,  affords  no  reason  for  an  allowance 
for  such  bettered  condition.  In  making  re- 
pairs in  collision  cases,  a  different  rule  prevails 
than  in  insurance  cases,  where  an  allowance  is 
usually  made  for  new  material;  in  collision 
cases  no  such  allowance  is  permitted." 

As  another  indication  of  the  Shavers*  loss  we 
showed  the  net  earnings  of  the  Henderson  for 
the  two  and  a  half  years  prior  to  her  collision. 
These  were  $38.79  a  day  in  1909,  $38.30  a  day  in 
1910  and  $21.42  a  day  for  the  year  1911  up  to 
the  time  tiie  boat  was  wrecked,  or  an  average  of 
$35.36  a  day.  (Apostles,  pp.  1157-1559.)  The 
earnings  were  less  in  1911  because  the  lumber 
mills  were  not  running  full  capacity  in  January 
and  February  of  that  year.     (Apostles,  p.  1741.) 

The  estimate  which  .lohnston  and  Shaver 
made  of  $50,000  as,  in  round  numbers,  the  cost 
of  building  a  complete  new  Henderson  in  1911, 
is  corroborated  by  looking  at  the  cost  of  the  old 
Henderson  in  1901  and  the  subsequent  years, 
when  additions  were  made  to  her,  and  adding  to 
this  the  proper  percentage  on  account  of  the  in- 


67 

creased  cosi  ol'  buiUliiif^  boats  in  \\)\\.  Tliis  iii- 
(•iTase<l  cost  is  due  lo  the  increase  holli  in  lahor 
and  materials  and  is  testified  by  the  experts, 
even  the  liostile  ones,  to  l)e  about  twenty-live  per 
eent.  (.lohnslon,  Apostles,  p.  1  KiG;  Supple,  p. 
1789.)  The  eost  of  the  old  Henderson  in  1!)01 
was  $39,393.42  (Apostles,  pp.  19<S()  and  19<S7),  or 
in  round  numbers  $4(),()()().()().  Increase  this 
Iwenty-live  per  cent  and  the  result  is  $r)(),()()().0(). 
Johnston's  estimate  of  the  cost  of  the  new  boat 
was  $r)l,r)97.60  (Apostles,  p.  14()5),  so  the  two  are 
fairly  close  together. 

It  was  contended  by  claimant  at  the  trial  that 
the  Henderson's  hull  could  have  been  repaired 
and  should  not  have  been  discarded  as  a  total 
loss.  We  ask  your  Honors  lo  look  at  the  photo- 
graphs of  her,  which  libellant  has  introduced. 
She  was  "hogged"  so  that  her  stern  was  dropped 
down  four  feet,  and  she  had  a  bad  twist  in  her 
so  that  it  would  have  been  impossible  ever  lo  pul 
her  in  as  good  shape  as  she  was  before.  If  she 
had  been  straightened  she  would  have  been  hang- 
ing entirely  on  her  hog  chains  instead  of  being 
stilTened  partly  by  her  kelsons.  (Shaver, 
Apostles,  pp.  1616-1617.) 

Johnston  says  that  if  she  had  been  his  he 
would  have  floated  her  olY  and  burnt  her. 
(Apostles,  p.  1542.) 

Shaver  says  she  wasn't  worth  repairing  and 
describes  her  condition.  (Apostles,  pp.  1616- 
1617,   1672.)     He  otTered  to  Kern   lo  repair  the 


68 

liulk  and  sell  il  lo  him  for  $2,()()(),  aiitl  Ihc  repairs 
cost  $1,S()().  This  was  practically  olTeiing  the 
boat  for  the  cost  of  repairs  and  Kern  wouldn't 
lake  it.     (Apostles,  p.  1G34.) 

Nelson  says  that  the  value  of  the  old  hulk  was 
nothing,  that  it  could  not  be  repaired  without  a 
complete  rebuilding.  (Apostles,  pp.  1755-1756, 
1762.) 

Honeyman  says  the  same.   (Apostles,  p.  1780.) 

Carstens,  a  hostile  witness  lo  us,  says  that  the 
hulk  was  worth  nothing;  "as  far  as  that  goes  I 
wouldn't  give  a  dollar  for  it."  (Apostles,  p. 
1888.)  lie  would  have  rebuilt  new.  (Apostles,  p. 
1902.) 

Captain  Crowe,  in  his  report  lo  the  under- 
writers of  the  Samson,  recommended  building 
anew.  (Apostles,  p.  2001.) 


CONCLUSION 

We  want  lo  say  a  word  in  conclusion.  Claim- 
ant and  the  respondent.  Standard  Oil  Company, 
at  the  trial  introduced  evidence  that  the  Hender- 
son was  not  worth  over  $25,000.00;  tlial  she  could 
have  been  repaired  for  $1(),000.00,  and  the  sug- 
gestion was  made  at  the  trial  by  one  of  the  proc- 
tors for  the  Standard  Oil  Company  that  in  these 
collision  cases  the  libellanl  always  estimated  his 
loss  too  high  and  the  defendants  always  esti- 
mated it  too  low  in  the  expectation  that  the  court 
would  split  the  difference.  We  urge  your  Honors 
as  earnestly  as  wc  can  not  lo  be  guided  by  such 
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all  idea  in  making;  your  award  ol"  ilamaj^ts.     Vhv 
Shavers  have  j^oiic  aboul   llie   c'slimalc   of   Ihcir 
loss  as  lioiR'slly  and  conscieiiliously  as  il  could 
be   (U)ne.     Kven    if   Ihey   are   awankul    the    lull 
amount     which     we     ask,     in     round     nuinbeis 
$;i7,(K)0.0(),    Ihey    will    not    be    made    whole,    lor 
Ihey  will  be  paid  nothing  lor  the  lime  liial  was 
lost  in  building  Iheir  new  boat.     They   losl   the 
use  of  the  best  boat  in  their  Heel  and  were  not 
able  to  replace  il  for  about  a  year,  and  for  this 
loss  they  got  nothing  because,  this  libel  having 
been  for  a  total  loss,  demurrage  is  not  allowed. 
The  Shavers  are  honest,  hard  working  river  men, 
who    have    built    up    their    business    by    plain, 
straightforward  honesty,  and  in  making  up  their 
statement  of  damages  in  this  case  ihey  have  not 
added  one  single  dollar  to  which  they  are  nol  en- 
tilled.     They   have   even   cut   out   a    few    items 
which  appeared  to  them  to  be  doubtful  charges 
against  those  at  fault  for  this  collision.     We  say 
to  the  court  again  with  all  the  earnestness  we  can 
put  into  it  that  the  Shavers  did  not  make  their 
estimate  of  damages  high  with  the  expectation 
that  the  court  would  cut  it  down,  but  have  asked 
only  for  just  what  was  due  them.    Even  Captain 
Crowe,  Mr.  Honeyman  and  Mr.  Carstens,  the  men 
who   surveyed    the   wreck,    Captain    Crowe   and 
Mr.    Honeyman    for   the    underwriters   and    Mr. 
Carstens    for    the    Standard    Oil    Company,    all 
hostile  witnesses  to  us,  were  willing  to  allow  the 
Shavers  $34,886.54.     (Apostles,  p.  2003.) 
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.Incite  Ciislimaii  rci'used  lo  allow  llie  Sliavers 
Uie  i'lill  amouiil  lliey  asked  because  he  tiioiigiil 
Ihal  Johnston's  eslimale  of  depreciation  was  not 
kirge  enough,  and  therefore  cut  down  tlie  award 
$5,000.  (Apostles,  p.  64.)  This,  in  our  view, 
was  not  justified.  Johnston,  a  man  of  lifelong 
experience  in  both  hulls  and  machinery,  did  not 
lump  off  his  depreciation  in  one  sum,  but  esti- 
mated it  very  carefully,  item  by  item, — forty  per 
cent  on  the  hull,  eight  per  cent  on  the  house, 
eighty  per  cent  on  the  painting,  two  per  cent  on 
hog  chains,  rudder  stocks,  cavels,  cleats,  chalks, 
etc.  (in  other  words,  iron  work  on  which  there 
was  little  wear),  fifteen  per  cent  on  the  boiler, 
and  so  on.  It  is  in  evidence  that  the  Henderson 
had  been  remarkably'  well  kept  up,  that  repairs 
had  been  made  on  her  whenever  necessary,  that 
at  the  time  of  the  collision  she  was  good  for  two 
or  three  years  more  without  spending  anything 
on  her,  and  at  the  end  of  that  time  an  expenditure 
of  a  few  thousand  dollars  would  have  made  her 
good  for  another  ten  years.  Carstens,  a  hostile 
witness,  says  $6,000  would  have  done  this. 
(Apostles,  p.  1899.)  Shaver  says  less.  In  view 
of  the  foregoing,  we  think  that  Johnston's  esti- 
mate of  depreciation  is  as  accurate  as  could  be 
had  and  that  Judge  Cushman's  reduction  of  the 
award  because  he  thought  the  depreciation  was 
not  figured  high  enough  was  not  warranted,  and 
we  earnestly  urge  your  Honors  to  raise  the  award 
to  the  sum  that  will  come  more  nearly  making 
the  Shavers  whole. 
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This  sum  we  ask  IVoni  llic  claiinanl.  Biil  if 
your  Honors  believe  llial  the  oil  bar^e  was  re- 
sponsible for  the  eollision,  then  we  ask  this  sum 
from  the  respondent,  Standard  Oil  ('.ompany, 
sinee  it  is  eoneeded  that  the  Standard  Oil  Com- 
pany liad  our  boat  under  its  sole  eommand  and 
control.  We  are  entitled  to  recover  from  one  or 
the  other,  or  both. 

Some  assignments  of  error  were  made  on  ac- 
count of  the  award  of  costs.  We  do  not  care  to 
lengthen  this  brief  by  the  citation  of  authorities, 
l)ut  refer  to  Judge  Wolverton's  opinion,  Apostles, 
pp.  85-89,  in  support  of  the  award. 

Respectfully  submitted. 

C.  E.  S.  WOOD, 
ERSKINE  WOOD, 

Proctors  for  Libellant. 
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STATEMENT 

This  appeal  of  the  Columbia  Contract  Com- 
pany arises  upon  a  decree  below  charging  the 
claimant  with  liability  for  a  collision  on  the 
Columbia  River  between  the  Steamer  "Hender- 
son," owned  by  the  libelant  and  having  in  tow 


Barge  93  belonging  to  the  Standard  Oil  Com- 
pany and  bound  up  the  river  for  Portland,  and 
the  Steamer  "Samson"  and  her  barges  loaded 
with  rock  bound  down  the  river  for  the  mouth 
of  the  Columbia. 

The  libelant  libeled  the  Steamer  "Samson" 
and  her  barges  in  rem,  pleading  negligence  of 
the  Steamer  "Samson,"  her  officers,  etc.,  as  the 
cause  of  the  collision,  and  in  due  season,  after 
some  preliminary  exceptions  and  objections,  an 
amended  libel  was  filed,  and  the  Steamer  "Sam- 
son" and  her  barges  through  their  claimant  an- 
swered the  libel. 

Whereupon  the  libelant  filed  in  the  then  pend- 
ing libel  in  rem,  what  is  denominated  in  the 
record  a  supplemental  (amended)  libel  in  per- 
sonam against  the  Standard  Oil  Company  of 
California.  This  supplemental  or  amended  libel 
so-called  pleaded  in  effect  that  the  damage  oc- 
curred through  the  negligence  of  the  Steamer 
"Samson"  (See  Article  V,  page  20  of  the  Record) 
and  then  pleaded  that  the  Columbia  Contract 
Company  had  filed  its  answer  to  the  libel  in  rem 
and  had  pleaded  facts  which  if  true  tended  to  show 
that  the  collision  arose  through  the  negligence  of 
the  pilot  who  had  been  employed  by  the  Standard 
Oil  Company  to  pilot  the  "Henderson"  and  Barge 
93,  and  it  was  charged  in  this  supplemental 
(amended)   libel  as  follows: 

"Article  VII.     If  the  aforesaid  allegations 
of  the  said  answer  of  the  claimant  and  stipu- 


lalor  (loliinihia  ('onlracl  (lompaiiy  shall  hv  the 
evidciuc  he  proven  true,  IIrii  llic  sinking;  and 
loss  of  the  Steamer  'M.  F.  Henderson'  was 
oeeasionad  l)y  the  ne.i^li^aMice  of  the  Oil  iJarj^c 
IKJ,  or  the  joint  ne^li^enee  of  said  Oil  Barge 
No.  93  and  the  sai(l  Steamer  'Samson,'  and  in 
order  to  prevent  a  mnltiplieity  of  snits,  and  to 
brin^  all  parties  interested  or  liable  in  this  suit, 
Hbelant  brings  this  its  libel  against  said  re- 
spondent the  Standard  Oil  ('omj)any,  ineor- 
porated  nnder  the  laws  of  the  Slate  of  Cali- 
fornia, and  alleges  that  said  Standard  Oil 
Company  is  a  joint  tort  feasor  with  and  jointly 
conenrred  with  the  Steamer  'Samson'  in  such 
negligence  as  caused  the  total  wreck  of  the 
said  Steamer  'M.  F".  Henderson'  as  aforesaid/' 

It  was  not  charged  that  the  facts  pleaded  by 
the  Columbia  Contract  Company  were  true  (For 
the  Supplemental  Libel  see  pp.  19-29),  and  these 
facts  so  pleaded  were  in  fact  inconsistent  with 
and  contradicted  by  the  facts  of  the  collision  as 
pleaded  by  the  libelant. 

The  Standard  Oil  Company  having  been 
served  appeared  and  moved  to  take  the  supple- 
mental libel  from  the  files  and  vacate  the  order 
giving  leave  to  file  the  same  upon  the  grounds: 

I. 

"The  libelant  has  not  stated  such  grounds 
in  its  supplemental  libel  or  in  application  to 
file  the  same  as  entitles  the  libelant  to  file  the 
supplemental  libel  herein;  nor  are  the  facts 
stated  in  the  supplemental  libel  such  as  that 
the  same  constitute  matters  of  supplemental 
libel  herein;  nor  are  the  facts  stated  in  the 
supplemental  libel  such  as  that  any  relief  can 
be  granted  against  this  respondent." 


II. 

"Libelant  by  its  original  libel  herein  filed 
against  the  Steamer  'Samson,'  Barge  No.  8, 
Barge  No.  9  and  Barge  No.  27,  hath  made  and 
presented  a  case  in  rem  against  the  said  'Sam- 
son' and  her  barges,  and  by  the  supplemental 
libel  filed  herein  the  libelant  has  undertaken 
to  proceed  against  this  respondent  in  per- 
sonam, and  the  two  proceedings  cannot  be 
properly  joined." 

The  court  below,  Bean,  District  Judge,  over- 
ruled the  motion  and  filed  an  opinion  thereon, 
and  thereupon  the  Standard  Oil  Company 
through  its  proctors  filed  exceptions  to  the  sup- 
plemental libel  as  follows: 

I. 

"That  the  said  supplemental  libel  and  the 
whole  thereof  is  uncertain  and  insufficient  in 
that  it  does  not  charge  this  respondent  with 
the  violation  of  any  duty  owed  to  the  libelant 
by  this  respondent,  but  on  the  contrary  ex- 
pressly asserts  negligence  in  navigation  on  the 
part  of  the  Steamer  'Samson'  and  her  barges, 
as  also  does  it  assert  due  care  and  proper 
navigation  on  the  part  of  the  Steamer  'Hen- 
derson' and  Barge  No.  93,  and  the  said  libel 
wholly  fails  to  state  facts  sufficient  to  consti- 
tute suit  against  this  respondent." 

II. 

"The  said  'supplemental  libef  and  the 
whole  thereof  is  manifestly  indirect,  incon- 
sistent and  insufficient  for  the  reason  that  this 
respondent  is  liable  to  the  libelant  if  at  all 
under  a  breach  of  its  contract  of  charter  with 
the  owner  of  the  'Henderson,'  as  manifestly 


nppoius  from  the  said  lil)oI  ilsdf,  and  this  rc- 
spondoiil  was  iiol  and  cannot  he  as  to  Uic  lil)cl- 
anl  a  joint  tort  feasor  willi  the  *Samson'  on 
account  of  the  ne.^liiience  asserted  in  either 
the  amended  libel  of  the  libelant  oi'  the  answer 
of  the  claimant,  and  that  thereby  two  separate 
causes  of  action  aie  imj)roperty  joined  herein; 
as  also  it  is  improper  under  the  rules  and 
practice  of  admiralty  by  process  in  personam 
to  join  this  respondent  in  the  same  suit  with  a 
proceeding  in  rem  broui^ht  against  the  Steamer 
'Samson'  and  her  barges." 

III. 

"That  the  said  'supplemental  libel'  and  the 
whole  thereof  is  uncertain,  indirect,  evasive 
and  insufficient  in  that  as  manifestly  appears 
by  Article  VII  thereof  libelant's  asserted  claim 
against  this  respondent  is  wholly  hypothetical, 
based  upon  the  condition  that  libelant's  aver- 
ments in  its  amended  libel  are  false  and  un- 
true, whereas  libelant  is  bound  to  know  the 
truth  of  its  articles  in  this  case  propounded 
under  oath." 

The  exceptions  being  overruled,  the  Standard 
Oil  Company  filed  its  answer  to  the  supplemental 
libel,  admitting  largely  the  whole  thereof. 

The  claimant  Columbia  Contract  Company, 
but  without  any  reason  therefor,  since  the  sup- 
plemental libel  was  not  filed  against  it,  likewise 
answered  the  supplemental  libel,  pleaded  the 
negligence  as  that  of  the  Steamer  "Henderson" 
and  Barge  93,  alleged  that  by  reason  of  the  col- 
lision certain  damages  had  accrued  to  it  and 
prayed  that  the  libel  be  dismissed  with  costs, 
and  that  the  claimant  might  "have  and  recover 


of  and  from  Shaver  Transportation  Company, 
libelant  herein  and  owner  of  the  Steamer  *M.  F. 
Henderson,'  or  from  the  Standard  Oil  Company, 
incorporated  under  the  laws  of  the  State  of  Cali- 
fornia, and  owner  of  Oil  Barge  93,  or  against 
Shaver  Transportation  Company  and  the  Stan- 
dard Oil  Company"  the  damages  which  it  alleged 
had  been  suffered.  This  answer  was  not  served 
upon  the  proctors  for  the  Standard  Oil  Company. 

The  cause  being  at  issue,  a  trial  was  had  in 
open  court  and  proof  submitted  on  the  question 
of  liability  by  witnesses  called  and  heard  by  the 
trial  court,  which  found  against  the  contentions 
of  the  Columbia  Contract  Company  and  awarded 
damages  to  the  libelant;  the  decree  dismissed 
the  supplemental  or  amended  libel  of  the  libelant 
filed  against  the  Standard  Oil  Company  and 
directed  that  one-half  of  the  costs  of  the  Standard 
Oil  Company  should  be  recovered  against  libelant 
and  the  other  half  of  its  costs  should  be  recovered 
against  the  Columbia  Contract  Company,  and  cost 
bills  were  filed  accordingly. 

It  seems  that  the  Standard  Oil  Company  had 
an  arrangement  or  agreement  with  the  Oregon 
Round  Lumber  Company  for  the  towage  of  all 
its  vessels  which  might  come  into  the  river  with 
oil,  and  the  Oregon  Round  Lumber  Company 
being  advised  of  the  necessity  under  the  contract 
to  tow  Barge  93  called  on  the  Shaver  Transpor- 
tation Company  to  do  the  towing,  and  while 
the  towing  was  being  done  the  collision  occurred. 


I. 

rUE    QUESTION    OF    LIABILITY. 

In  the  brief  filed  for  the  appellant  it  is  said: 

"The  evidence  in  the  case  is  exceedingly 
conflicting,  so  that  it  may  be  said  that  it  is 
inij)ossil)le  to  reconcile  the  evidence.  Your 
Honors  nuist,  therefore,  consider  the  stories 
as  told  by  the  several  witnesses  and  from  such 
stories  ascertain  if  possible  the  responsibilitv 
for  the  collision." 

This  is  a  correct  statement  of  the  contradic- 
tory character  of  the  evidence,  and  under  the 
well-recognized  rule  which  has  been  repeatedly 
announced  and  applied  in  this  court,  w^here  the 
evidence  is  conflicting  this  court  w^ill  not  disturb 
the  conclusion  of  the  court  below,  especially 
where,  as  in  this  case,  the  evidence  on  the  ques- 
tion of  liability  was  heard  in  open  court. 

If,  however,  it  becomes  necessary  so  to  do, 
the  Standard  Oil  Company  of  California  requests 
leave  to  file  a  brief  upon  the  question  of  liability 
and  upon  the  further  question  of  whether  or 
not  in  this  cause  the  Standard  Oil  Company  can 
be  held  on  the  supplemental  or  amended  libel 
of  the  libelant  filed  in  this  cause,  and  whether 
such  supplemental  or  amended  libel  states  any 
cause  of  suit  against  the  Standard  Oil  Company. 
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II. 

THE  QUESTION  OF  COSTS  AS  BETWEEN 
THE  STANDARD  OIL  COMPANY  AND  THE 
COLUMBIA  CONTRACT  COMPANY. 

The  court  below  having  found  the  Steamer 
"Samson"  and  her  barges  responsible  for  the 
negligence,  it  followed  that  the  supplemental  or 
amended  libel  of  the  libelant  against  the  Stan- 
dard Oil  Company  should  be  dismissed,  and  an 
order  of  dismissal  was  entered  accordingly  in 
connection  with  the  final  decree,  and  the  costs 
incurred  by  the  Standard  Oil  Company  in  its 
defense  were  ordered  to  be  taxed  one-half 
against  the  Shaver  Transportation  Company  and 
the  other  half  against  the  Columbia  Contract 
Company,  the  claimant. 

It  is  submitted  that  it  would  have  been  quite 
proper  for  the  court  below  to  have  ordered  a 
taxation  of  all  of  the  costs  of  the  Standard  Oil 
Company  incurred  in  its  defense  against  the 
libelant,  with  a  recovery  over  by  the  libelant 
against  the  Columbia  Contract  Company  of  the 
costs  of  the  libelant,  and  one-half  of  the  costs 
which  might  be  taxed  by  the  Standard  Oil  Com- 
pany against  the  libelant,  and  if  this  is  so  it 
would  be  quite  proper  for  the  court  below  to 
make  a  short  cut  producing  the  same  results. 
The  appellant  in  its  answer  to  the  libel  pleaded 
the  negligence  of  the  "Henderson"  and  the  pilot 
in  charge  of  Barge  93,  and  in  its  answer  to  the 


siipplomcnlal  libel  pleaded  the  same  faels  and 
prayed  Dial  its  damage  be  awarded  against  either 
the  libelant  or  the  respondent  or  against  bolii. 
Under  the  eireunistanees,  therefore,  the  appellant 
eannot  objeel  to  the  taxation  ordered,  beeause  the 
appellant  itself  is  responsible  for  the  false  allega- 
tions making  apparently  necessary  the  filing  of 
the  supplemental  libel.  On  this  question  Judge 
Cushman,  in  his  opinion  filed  in  connection  with 
the  taxation  of  the  costs,  said: 

"The  equitable  reasons  controlling  any 
award  of  costs  would  be  partial  reimburse- 
ment of  the  party  put  to  costs,  and  the  award- 
ing of  them  against  the  party  causing  those 
costs  to  be  incurred.  It  is  apparent  on  the 
face  of  the  record  that,  had  not  the  allegations 
of  respondent's  fault  been  made  in  the  answer, 
such  allegations  w^ould  not  have  been  realleged 
by  libelant  in  its  supplement  libel. 

"Ordinarily  costs  would  be  merely  inci- 
dental to  the  main  recovery  sought;  but,  ordi- 
narily, there  would  be  but  two  parties  before 
the  court.  No  equitable  reason  is  perceived 
why  a  party  who  starts  a  false  accusation,  on 
the  basis  of  which  allegation  the  same  is  re- 
alleged by  another  party,  should  not  have  a 
part  of  the  costs  to  which  the  party  is  put — 
against  whom  the  same  is  made,  taxed  against 
it. 

"Respondent  contends  that  its  decree  for 
costs  should  be  against  the  libelant,  alone,  and 
that  libelant  recover  half,  or  all  of  those  costs 
over  against  claimant.  No  equitable  reason 
appears  wiiy,  if  this  result  might  be  attained 
indirectly  in  the  manner  proposed,  it  should 
not  be  attained  directly — both  the  claimant  and 
respondent  being  before  the  court — by  a  de- 
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cree  awarding  such  costs  against  the  claimant 
to  the  respondent. 

"It  is  suggested  that,  if  such  costs  might 
be  so  awarded,  the  claimant  might  be  put  to 
the  costs  of  any  number  of  parties  in  no  way 
responsible,  such  innocent  parties  being 
brought  into  the  case  by  libelant.  The  extreme 
case  so  pictured  is  not  this  case,  in  which  a 
party  has  been  brought  in  by  reason  of  the 
unfounded  allegations  of  claimant's  answer." 

However,  inasmuch  as  the  brief  of  libelant 
does  not  discuss  the  theory  upon  which  the  costs 
are  taxed  it  is  assumed  that  the  assignments  of 
error  on  this  question  are  abandoned. 

SNOW  &  McCAMANT, 
GEO.  B.  GUTHRIE, 
Proctors  for  Sandard  Oil  Company 
of  California. 
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Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 


In  this  case  the  testimony  on  behalf  of  the 
libellant,  except  as  to  the  amount  of  damages 
and  except  the  rebuttal  testimony  on  the  ques- 


tion  of  negligence,  was  taken  before  Judge  Cush- 
man.  The  rebuttal  testimony  and  all  the  testi- 
mony in  regard  to  damages  was  taken  before  a 
referee,  so  that  Judge  Cushman  never  saw  the 
witnesses  nor  heard  the  witnesses  testify  in  re- 
gard to  damages. 

The  rule  of  law  is  clearly  stated  by  this  court 
in  Spencer  v.  The  Dalles,  P.  &  A.  Navigation  Co., 
188  Fed.  867,  wherein  the  court  says: 

"No  useful  purpose  could  be  subserved  by 
an  extended  discussion  here  of  the  question  of 
fact  whether  the  Charles  R.  Spencer  or  the  Dalles 
City  was  the  more  to  blame  for  the  collision. 
The  most  that  can  be  said  for  the  appellant  is 
that  the  voluminous  testimony  is  highly  con- 
flicting, and  that  it  is  entirely  possible  to  take 
the  view  that  the  Dalles  City  w^as  wholly  at  fault, 
or  that  the  Charles  R.  Spencer  v/as  alone  respon- 
sible for  the  accident,  or  that  the  negligence  of 
both  vessels  contributed  thereto.  We  have  the 
testimony  of  a  number  of  witnesses  in  support 
of  any  one  of  the  three  possible  views,  and 
there  is  nothing  inherently  improbable  in  any 
of  the  theories,  nor  is  there  any  admitted  or 
incontrovertible  fact  or  circumstance  which  is 
wholly  inconsistent  with  any  one  of  such  the- 
ories. It  is  clearly  a  case  of  conflicting  oral 
testimony,  where  it  cannot  be  said  that  there  is 
a  strong  preponderance  with  either  party.  The 
District  Judge  heard  the  witnesses  testify,  and 


observed  their  demeanor  while  upon  the  stand. 
His  tindin^  upon  the  conflicting  evidence  was 
that  the  Charles  H.  Spencer  alone  was  responsi- 
ble for  the  collision,  and  that  the  Dalles  City 
was  wholly  without  fault.  Under  the  well-settled 
rules  of  appellate  procedure,  the  finding  ought 
not,  under  the  circumstances,   to  be  disturbed. 

In  The  Alijandro,  56  Fed.  621,  6  C.  C.  A.  54,  we 
have  said: 

"  The  rule  is  well  settled  that  in  cases  on 
appeal  in  admiralty,  when  the  questions  of 
fact  are  dependent  upon  conflicting  evidence, 
the  decision  of  the  District  Judge,  who  had 
the  opportunity  of  seeing  the  witnesses  and 
judging  their  appearance,  manner,  and  credi- 
bility, will  not  be  reversed  unless  it  clearly 
appears  that  the  decision  is  against  the  evi- 
dence. The  Albany,  (C.  C.)  48  Fed.  565,  and 
authorities  there  cited.'  " 

The  appellee,  page  8  and  following,  claims 
the  location  of  the  oil  barge  at  anchor  after  the 
collision  clearly  establishes  which  party  was  at 
fault.  The  appellant  does  not  concede  that  the 
location  of  the  oil  barge  is  a  controlling  factor, 
but  it  does  claim  that  the  location  of  the  oil 
barge  confirms  the  contention  of  the  appellant. 

The  testimony  shows  that  the  oil  barge  was 
anchored  betwten  150  and  300  feet  from  the 
Oregon  shore,  tailing  down  stream  into  Prairie 
Channel;  the  contention  of  the  appellee  is  that 


the  oil  barge  did  not  drift,  after  it  was  cut  loose 
from  the  "Henderson,"  a  distance  of  more  than 
its  own  length.  It  is  conceded  that  the  oil  barge 
was  going  at  the  time  of  the  collision  at  a  speed 
of  three  miles  an  hour,  that  she  was  cut  loose 
absolutely  and  immediately  from  the  "Hender- 
son" and  that  she  did  drift  to  some  extent;  the 
appellee  claims  that  her  anchors  were  down 
within  thirty  seconds  after  the  crash;  that  she 
was  a  "helpless  floating  mass";  that  the  bottom 
was  good  holding  ground;  that  the  anchors  were 
heavy  and  that  the  oil  barge  did  not  drag  them. 
The  appellee  further  claims  that  the  pilot  of  the 
oil  barge  had  ordered  the  boatswain  to  stand  by 
the  anchors  before  the  collision. 

It  is  true  that  Sullivan  testifies,  page  158,  that 
after  he  blew  the  second  whistle,  he  told  the 
"quartermaster"  to  stand  by  his  anchors;  he  ad- 
mits, page  159,  that  he  did  not  so  testify  before 
the  inspectors  and  that  he  was  asked  to  state  all 
orders  which  he  gave.  As  a  matter  of  fact,  the 
party  who  let  go  the  anchors  was  not  the  quarter- 
master at  all,  but  the  boatswain,  Martinson.  The 
quartermaster  was  Kalberg.  His  testimony  is 
found  on  page  2016  and  following;  he  was  at 
the  wheel  and  remained  at  the  wheel,  and  he 
was  the  only  person  on  the  oil  barge  or  the 
"Henderson"  who  heard  the  second  passing  sig- 
nal answered  by  the  "Samson."  Martinson  tes- 
tifies that  Sullivan  gave  him  no  orders  to  stand 
by  the  anchors,  and  on  page  112  he  says  that 


the  only  order  which  he  can  remember  is  when 
the  pilot  san^  out  "Let  j^o  the  anchor."  It  is 
admitted  that  before  the  inspectors  Sullivan  tes- 
tified, page  197,  "it  was  in  I  he  nciijhborhood  of 
five  miiuiU's  after  the  collision  before  the  oil 
barge  came  to  anchor  so  that  it  was  safe  and 
he  could  look  around,"  and  on  page  199  he  tes- 
tified, also  before  the  inspectors,  that  at  the  time 
he  had  time  to  look  around,  the  "Henderson" 
had  not  sunk  and  her  electric  lights  were  burn- 
ing and  that  after  he  looked  around  it  was  two 
or  three  to  fwe  minutes  before  the  "Henderson" 
sank.  The  oil  barge,  therefore,  drifting  five 
minutes  after  the  collision  and  before  she  same 
to  anchor,  would  have  drifted  a  distance  of  1056 
feet;  and,  if  she  drifted  only  two  and  one-half 
minutes,  she  would  have  drifted  528  feet.  It  is 
conceded  that  when  at  anchor  she  had  out  forty 
fathoms  of  chain  and  was  anchored  in  water 
about  forty  feet  deep.  This  conclusively  shows 
that  she  drifted  after  the  anchors  were  let  go 
and  the  distance  that  she  drifted,  according  to 
the  testimony  of  the  pilot  himself,  could  not  have 
been  less  than  528  feet  and  may  have  been  as 
much  as  1056  feet.  At  all  events  it  is  clear  that 
aftei:,the  oil  barge  came  to  anchor  she  was  much 
farther  from  the  "Henderson"  than  the  "Sam- 
son," for  her  lifeboat  sent  to  rescue  the  passen- 
gers from  the  "Henderson"  did  not  arrive  at  the 
"Henderson"  until  after  the  passengers  and  crew 
had  been  rescued.    Indeed,  it  may  be  said  to  be 


a  physical  impossibility  for  the  oil  barge  to  have 
drifted  for  the  time  which  Sullivan  claims  with- 
out having  run  aground,  if  the  collision  took 
place  where  Sullivan  claims  it  occurred  and 
where  the  appellee  contends  it  occurred.  In 
truth,  the  order  to  drop  the  anchors  was  not 
given  immediately  after  the  collision,  Kayser, 
who  was  awakened  by  the  crash,  admits  that  the 
anchors  were  not  dropped  until  after  he  jumped 
out  of  bed  and  ran  upon  deck.  (Apostles,  pp.  14 
and  15.)  Captain  Sorley  (Apostles,  pp.  2039- 
2040)  testifies  that  he  gave  the  order  to  let  go 
the  anchors  and  that  about  the  same  time  he 
heard  a  like  order  given  forward.  He,  also,  was 
asleep  at  the  time  of  the  crash  and  did  not  give 
the  order  until  after  he  got  on  deck.  Crossen, 
the  watchman  on  the  "Henderson,"  testifies 
(Apostles,  p.  1325)  that  he  was  on  the  oil  barge 
probably  one-half  a  minute  before  he  heard  the 
anchors  let  go,  and  on  page  1235  he  testifies  that 
it  was  quite  a  while  before  the  lines  parted. 
The  physical  fact  cannot  be  disputed  that  if  the 
collision  had  occurred  at  the  place  where  the 
appellee  claims  it  occurred  and  the  oil  barge  had 
drifted  as  long  as  even  two  minutes,  the  oil 
barge  would  have  been  on  the  shore  before  she 
came  to  anchor.  On  the  other  hand,  if  the  col- 
lision occurred  where  the  appellant  claims  it 
occurred  and  the  oil  barge  had  drifted  for  five 
minutes  she  would  have  gotten  as  near  the  shore 


as  she  was  when  found  at  anchor  llie  next  morn- 
ing and  would  have  drifted  in  that  direction. 

The  appellee  in  its  brief,  page  23  and  follow- 
ing, claims  that  the  position  of  the  "Henderson" 
also  indicates  that  the  collision  was  on  the  Ore- 
gon side;  the  appellee  ignores  in  this  contention 
the  evidence  of  its  own  witnesses.  They  testify 
that  at  the  time  of  the  collision  the  "Henderson" 
was  backing  and  that  she  continued  to  back  after 
the  collision.  The  appellee  claims  that  the  col- 
lision occurred  within  a  few  feet  of  where  the 
oil  barge  was  found  at  anchor.  It  is  conceded 
that  the  "Henderson"  came  to  rest  on  the  sands 
below  the  point  of  Tenas  Illihee  Island.  Upon 
what  principle  did  the  oil  barge  when  it  anchored 
tail  down  along  the  Oregon  shore  and  the  "Hen- 
derson" drift  almost  at  right  angles  to  the  Oregon 
shore?  Witnesses  for  the  appellee  testify  that 
the  "Henderson"  was  backing  for  not  more  than 
one  minute  prior  to  the  collision  and  continued 
to  back  until  her  machinery  was  stopped  by  the 
water;  she  was  backing  under  a  port  helm.  This 
would  tend,  of  course,  as  long  as  the  backing 
continued,  to  carry  the  "Henderson"  toward  the 
Washington  shore. 

It  is  admitted  that  the  "Samson"  took  hold 
of  the  wreck  of  the  "Henderson";  it  is  not  denied 
that  she  nosed  and  pushed  and  pulled  her  over 
toward  the  Tenas  Illihee  shoals. 

Jordan  in  his  testimony  (Apostles,  p.  606) 
states    that    in    his    opinion,    the    "Henderson" 
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drifted  and  was  towed  after  the  "Samson"  got  a 
line  on  her,  two-thirds  of  the  way  across  the 
river.  Goodell  (Apostles,  p.  804)  testifies  that,  in 
his  judgment,  the  "Samson"  dragged  the  "Hen- 
derson" 600  or  700  feet.  Church  (p.  1072)  testi- 
fies that  the  "Samson"  kept  working  ahead  and 
shoving  the  "Henderson"  toward  the  Oregon 
shore.  It  is  significant  that  this  testimony  is  not 
denied  by  any  witness  for  the  appellee;  none  of 
the  officers  or  crew  of  the  "Henderson"  was 
called  to  deny  the  testimony  of  these  witnesses 
to  the  effect  that  the  "Samson"  put  a  line  on 
the  "Henderson"  and  pulled  and  pushed  the 
"Henderson"  toward  the  shore  of  Tenas  Illihee 
Island.  Every  witness  who  reached  the  "Hender- 
son" after  the  collision  and  before  the  "Samson" 
got  the  line  on  the  "Henderson"  testifies  that  the 
"Henderson"  at  that  time  was  above  the  point  of 
Tenas  Illihee  Island. 

The  appellee  also  contends  that  the  hole  in 
the  port  side  of  the  "Henderson"  also  corrobor- 
ates the  appellee.  There  can  be  no  question 
under  the  evidence  in  this  case  that  this  hole 
was  made  by  the  center  barge  of  the  "Samson's" 
tow.  The  injury  to  this  barge  fully  establishes 
I  his  fact;  the  testimony  of  the  eye  witnesses  on 
the  "Samson"  corroborates  this  evidence.  The 
testimony  on  behalf  of  the  appellee  to  the  effect 
that  even  if  the  hole  was  made  by  the  port  barge, 
as  contended,  the  center  barge  would  have  struck 
the  "Henderson"  further  aft,  further  corrobor- 


ales  this  evidt'iuc.  1 1  imist  he  rcnu'ml)crc(l  lliat 
llie  appellee  admils  llial  just  before  the  collision, 
under  orders  from  Sullivan,  the  "Henderson" 
was  slopped  and  hacked  with  the  helm  to  port. 
This  would  have  thrown  the  stern  of  the  "Hen- 
derson" still  more  in  the  path  of  the  rock  barges. 
The  "silent  evidence  of  the  collision";  that  is  to 
say,  the  anchoraf^e  of  the  oil  barge,  the  location 
of  the  wreck  of  the  "Henderson"  and  the  hole  in 
her  port  side,  fairly  and  forcibly  corroborate  the 
contention  of  the  claimant  and  are  wholly  incon- 
sistent with  the  claim  of  the  appellee. 

ORAL  TESTIMONY 

Appellee,  page  31  and  following,  states  that 
Sullivan,  Kalberg,  Martinson  and  Stayton,  officers 
of  the  oil  barge  and  "Henderson,"  and  Eddie 
Grove,  Loaland,  Dahl  and  Ole  Grove,  fishermen, 
observed  the  course  of  the  "Henderson"  and  oil 
barge  prior  to  the  collision  and  unite  in  saying 
that  the  "Henderson"  and  oil  barge  hauled  well 
over  to  the  Oregon  shore  and  gave  the  "Samson" 
plenty  of  room.  So  far  as  Sullivan,  Kalberg  and 
Martinson  are  concerned,  we  admit  that  they 
were  in  a  position  to  know  what  the  course  of 
the  oil  barge  and  "Henderson"  was,  and  Stayton 
upon  the  "Henderson"  was  also  in  position  to 
observe  and  know  the  course  pursued.  It  must 
be  remembered,  however,  that  upon  examination 
before  the  inspectors,  Stayton  locates  the  collision 
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as  on  the  Puget  Island  side  of  the  range  line 
(Apostles,  pp.  517,  518,  519,  520)  and  changes  his 
testimony  after  observances  made  after  the  col- 
lision. The  other  witnesses,  Ole  Grove  and  Dahl, 
were,  as  they  say,  at  the  tow  head,  900  feet  from 
the  range  line  and  on  the  Washington  side  there- 
of and  three-quarters  of  a  mile  from  the  vessels 
at  the  time  of  the  collision.  The  night  was  dark, 
— so  dark  that  Stayton  on  the  "Henderson"  could 
not  see  Sullivan  on  the  oil  barge,  190  feet  away. 
The  other  two  fisherman.  Grove  and  Loaland, 
were  three-quarters  of  a  mile  to  a  mile  away. 
They  had  no  reason  to  observe  the  course  of 
the  "Henderson"  and  oil  barge.  The  appellant 
respectfully  submits  that  these  fishermen  were 
not  "eye  witnesses'  at  all;  that  they  did  not 
actually  see  the  collision,  or,  if  they  saw  the 
collision,  they  were  so  far  away  that  it  was 
impossible  for  them  to  say  where  the  collision 
took  place.  Testimony  of  this  character  con- 
demns itself.  When  a  man  testifies  that  on  a 
dark  night  he  can  locate  vessels  in  a  collision 
when  the  collision  occurred  over  three-quarters 
of  a  mile  away  from  him,  common  experience 
teaches  us  that  such  testimony  cannot  be  be- 
lieved. Sullivan  (Apostles,  p.  107)  testifies  that 
he  was  on  a  course  parallel  with  the  range  line 
and  not  more  than  500  to  600  feet  below  the  line 
on  the  Oregon  side.  Stayton  admits,  as  has  been 
said  (Apostles,  p.  507),  that  in  his  judgment  the 
center  barge  should  have  struck  the  "Hender- 
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son,"  and  on  page  517,  before  the  inspectors,  he 
testifies  that  the  collision  occurred  right  below 
the  seining  ground  where  there  is  a  slough  and 
some  piling;  that  where  the  vessels  hit  was 
abreast  of  the  seining  ground  near  a  little  slough 
which  runs  in  there  with  some  piling  at  the  end 
of  it.  On  the  same  page  he  testifies  that  he 
judged  this  was  the  place  of  the  collision  from 
the  location  of  the  oil  barge  the  next  morning; 
on  page  519,  before  the  inspectors,  he  testified 
that  the  accident  look  place  in  around  that  little 
swale,  that  little  slough  there,  and  that  there  was 
some  piling  at  the  end  of  it.  On  the  same  page 
he  testifies  that  that  testimony  was  correct  when 
he  gave  it.  The  oral  testimony  of  Stayton,  there- 
fore, corroborates  the  contention  of  the  appellant 
rather  than  that  of  the  appellee.  Martinson,  as 
shown  in  our  former  brief,  admits  that  he  was 
not  paying  any  attention  to  his  duties  as  lookout. 
Of  the  so-called  "eye  witnesses"  named  by  the 
appellee,  therefore,  it  may  be  said  that  the  only 
testimony  which  sustains  the  appellee  is  that  of 
Sullivan  and  Kalberg,  for  the  testimony  of  the 
fishermen  should  be  eliminated  as  too  improb- 
able for  belief,  and  Martinson  admits  that  he  was 
not  paying  any  attention,  and  Stayton  admits  that 
the  next  morning  after  the  accident  he  located 
the  collision  practically  at  the  point  at  wdiich 
Jordan  locates  it. 

On  the  other  hand,  on  behalf  of  the  appellant, 
there  is  the  testimony  of  Jordan,  whose  testimony 
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is  entitled  to  at  least  as  much  credit  as  that  of 
Sullivan.  He  does  not  contradict  himself  oftener 
than  Sullivan,  nor  does  he  contradict  himself  in 
matters  of  such  grave  importance  as  those  in 
which  Sullivan  contradicts  himself.  Then  there 
is  a  witness,  Peterson,  the  helmsman.  Peterson 
was  examined  and  cross-examined  before  the 
inspectors  by  Inspector  Edwards;  again  by  Mr. 
Shepard,  who  appeared  as  attorney  for  the 
"Shaver"  and  for  Captain  Sullivan;  and  again 
by  Inspector  Evans;  and  still  again  by  Mr.  Shep- 
ard. (Apostles,  pp.  1198  to  1225.)  This  witness 
unquestionably  told  what  he  believed  was  true. 
His  testimony  is  not  wholly  in  accord  with  that 
of  Jordan.  It  is  not  necessary  to  say  that  the 
charge  made  against  his  testimony  by  the  proctor 
for  the  appellee  is  without  any  foundation.  His 
testimony  is  not  in  accord  with  that  of  Jordan 
before  the  United  States  inspector  in  many  par- 
ticulars,— in  many  particulars  it  does  accord  with 
the  testimony  of  Jordan.  This  man  Peterson 
was  the  helmsman  on  the  "Samson."  He  had 
no  interest  in  the  matter,  as  he  steered  by  the 
order  of  the  pilot  and  not  upon  his  own  initiative. 
Parker,  another  witness  on  behalf  of  the  ap- 
pellant, saw  the  collision  and  he  too  locates  the 
place  of  the  collision.  (Apostles,  pp.  910  to  939.) 
Goodell  (Apostles,  pp.  796  to  865),  who  was 
aroused  by  the  bell  from  full  speed  to  full  speed 
astern,  rushed  on  deck  and  saw  the  collision, 
though  he  did  not  see  the  actual  impact.     He 
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locales   the   place   of  (he  collision   and   concurs 
with  Jordan.    Fred  Pederson,  oiler  and  fireman 
on  the  "Samson,"  was  an  eye  witness  and  tcsli- 
lied  (Apostles,  pp.  1007  to  1051).    He  was  sitting 
in  the  doorwmj  on  the  port  side  of  the  "Samson" 
when  he  heard  the  "Henderson"  whistle  and  went 
out  on  deck  and  coutd  not  see  the  "Henderson" 
or  oil  barge  until  he  walked  forward  and  got 
verij  near  the  forward  end  of  the  house  (p.  1008). 
He  heard  all  the  signals  and  saw  the  "Henderson" 
and  oil  barge  approaching,  saw  the  vessels  come 
together,  saw  the  oil  barge  go  by;  indeed,  he  may 
be  said  to  be  the  witness  who  was  in  the  position 
to  observe  everything.    Ample  opportunity  was 
afforded  to  cross  examine  this  witness,  but  his 
testimony  was  not  at  all  affected  or  shaken  by 
the  cross  examination.    This  man  had  been  a  sea- 
faring man  for  seven  years,  was  on  duty  at  the 
time  of  the  accident  and  was  in  a  position  to  see 
everything.     It  is  peculiar  that  proctor  in  his 
brief  does  not  mention  or  refer  to  the  testimony 
of  this  witness,  but  states  boldly  that  there  were 
only  two  men  on  the  "Samson"  who  saw  the 
collision,  the  courses  of  the  boats,  or  located  the 
collision    near   Puget    Island,— Jordan    and    the 
helmsman,  Peterson,  whereas  the  record  shows 
that  Pederson,  as  well  as  Peterson,  the  former 
the  oiler  and  the  latter  the  helmsman  on  the 
"Samson,"  both  saw  the  accident  and  both  were 
in  position  to  see  the  courses  of  the  vessels. 
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The  appellee  in  its  brief  pays  little  attention 
to  the  "silent  evidence"  of  the  rock  barges,  but 
much  stress  is  laid  upon  the  testimony  of  the 
fishermen  as  to  where  they  located  the  rock 
barges.  Something  is  said  about  the  rock  barges 
while  drifting  tending  toward  the  Puget  Island 
shore,  because  at  that  time  they  were  going  under 
a  port  helm.  It  must  be  remembered  that  the 
"Henderson"  was  backing  under  a  port  helm,  yet 
she  seemingly  swung  toward  Prairie  Channel  and 
the  rock  barges  swung  toward  Puget  Island.  The 
testimony  of  the  fishermen  is  the  oral  testimony 
on  behalf  of  the  appellee  as  to  the  location  of  the 
rock  barges.  As  said  in  the  former  brief,  these 
witnesses  were  unable  to  state  whether  or  not 
there  was  even  a  light  on  any  of  these  barges 
while  at  anchor.  This  one  fact  is  sufficient  to 
discredit  their  evidence.  The  fact  that  they  tes- 
tify so  positively  as  to  the  location  of  the  col- 
lision when  they  admit  that  they  were  three- 
quarters  of  a  mile  to  a  mile  away  wholly  dis- 
credits the  testimony  of  these  witnesses  in  all 
particulars.  Furthermore,  these  "independent" 
witnesses  know  so  little  about  what  occurred  that 
of  two  in  one  boat,  one  is  positive  that  he  saw 
only  the  red  liglit  of  the  "Samson,"  and  the  other 
only  the  green  light  of  the  "Samson."  The  other 
two  men  in  the  other  boat  could  not  testify  that 
they  saw  any  lights  on  the  "Samson,"  except 
possibly  the  range  lights.  The  one  thing  by 
which  a  vessel  upon  the  water  on  a  dark  night 
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is  located  is  the  li^hl  which  it  carries,  and  yet 
these  witnesses  arc  so  intelligent  that  they  cannot 
say  that  they  ever  saw  any  light  on  any  of  these 
barges.  On  the  other  hand,  the  testimony  of  all 
the  crew  of  the  "Samson"  and  of  the  captain  of 
the  *'Hercnles"  and  of  the  officers  of  the  "Kern" 
show  conclusively  that  each  of  the  outside  barges 
carried  a  while  light  that  night,  and  the  testimony 
of  the  officers  and  crew  of  the  "Samson,"  includ- 
ing Merjano,  the  barge  man  on  Barge  No.  9, 
establishes  beyond  any  question  where  the  rock 
barges  were  anchored  in  the  morning  and  the 
fact  that  they  carried  lights.  The  "silent  evi- 
dence" of  the  rock  barges,  therefore,  is  most 
conclusive. 

THE   DAMAGES 

The  appellee  in  its  brief  seemingly  takes  a 
most  inconsistent  position  on  the  matter  of  dam- 
ages. It  claims  (p.  52)  that  this  was  a  libel  for 
a  total  loss,  and  on  page  65  that  there  should  be 
entered  a  reasonable  allowance  for  demurrage. 
Judge  Cushman  in  his  opinion  admits  that  "the 
amount  charged  for  the  boats  in  the  salvage  ap- 
pears high,"  but  allows  the  claim  because  the 
appellee  "had  immediate  and  urgent  need  for 
these  boats  and  had  to  interrupt  other  employ- 
ment in  which  the  boats  were  engaged  in  order 
to  secure  their  services."  This  the  appellant 
submits  is  an  erroneous  basis  for  the  assessment 
of  damages.    The  reasonable  rental  value  of  so 
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many  boats  as  were  necessary  for  the  work  of 
salvage  is  all  to  which  the  appellee  is  entitled. 
In  a  former  brief  the  appellant  has  shown  that 
this  vessel  could  have  been  raised  for  $5,000.00 
and  that  this  was  a  reasonable  sum  to  have  been 
allowed  for  raising  the  vessel.  It  is  further 
shown  that  the  vessel  could  have  been  repaired 
and  made  as  good  as  it  was  before  the  collision 
for  a  sum  of  between  $15,000.00  or  $16,000.00. 
Under  this  evidence,  the  appellee  would  not  have 
been  entitled  to  recover  for  a  total  loss  and  would 
have  been  entitled  to  recover  the  cost  of  repair- 
ing the  "Henderson."  Even  the  witnesses  for 
the  appellee,  as  shown  in  the  former  brief,  admit 
that  the  hull  could  have  been  repaired,  but  they 
say  it  was  "bad  business  policy  to  repair  the  hull, 
as  she  could  only  last  two  or  three  years  more 
anyway."  The  damages,  therefore,  the  appellant 
submits,  should  have  been  limited  to  the  amount 
which  it  would  have  cost  to  put  the  "Henderson" 
in  as  good  condition  as  she  was  before  the  acci- 
dent. The  libel  is  upon  the  wrong  principle.  If 
the  libel  had  been  based  upon  the  facts  as  proved 
that  the  "Henderson"  was  not  a  total  loss,  but 
was  capable  of  being  repaired,  then  the  libellant 
would  have  been  entitled  to  recover  from  the 
party  at  fault  the  amount  which  it  would  have 
reasonably  cost  to  repair  the  "Henderson,"  plus 
demurrage,  the  demurrage  not  to  exceed  the  sum 
which  she  was  earning  per  diem  and  demurrage 
for  no  longer  period  than  was  necessary  to  raise 
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the  "Henderson"  and  make  the  repairs.  It  is 
probable  that  this  could  have  been  done  in  a 
month  at  furthest. 

Ai^ain,  the  testimony  is  overwhehiiing  as  to 
the  vahie  of  the  "Henderson"  at  the  time  of  the 
collision.  The  rule  of  law  is  recognized  by  the 
proctor  for  the  appellee  that  the  true  measure  of 
damages  in  event  of  the  total  wreck  is  the  market 
value  of  the  boat  at  the  time  of  the  collision. 
Many  witnesses  testify  regarding  this.  Hosford 
and  Shaver  testify  entirely  as  to  what  the  boat 
would  have  been  worth  or  was  worth  to  the  libel- 
lant  for  the  work  which  the  libellant  had  on  hand 
and  in  which  the  boat  was  engaged.  This  is  no 
true  measure  of  damages. 

Respectfully  submitted. 

TEAL,  MINOR  &  WINFREE, 
ROGERS  MacVEAGH, 

Proctors  for  Claimant. 
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Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 


We  feel  that  this  brief  is  really  unnecessary, 
but  our  duty  not  only  to  present  the  case  of  our 
client  but  to  aid  the  court  to  the  best  of  our 
ability,  compels  us  to  put  before  your  Honors  in 


this  manner  hvo  points  which  are  not  in  our 
main  brief  and  which  we  intended  to  cover  at 
the  oral  argument.  The  allotted  hour,  however, 
was  too  short  to  discuss  all  of  the  many  ques- 
tions of  fact  in  this  case  and  therefore  one  of 
these  points  was  barely  touched  upon  in  the  last 
closing  minutes  of  argument  and  the  other  was 
omitted  entirely. 

FIRST  POINT:  THAT  PILOT  SULLIVAN  OF 
THE  OIL  BARGE  DID  NOT  BLOW  A  DAN- 
GER SIGNAL. 

On  pages  102  to  108  of  appellant's  brief  coun- 
sel has  urged  that,  even  conceding  the  collision 
took  place  at  Hunts  Mill  Point  as  we  contend, 
yet  Pilot  Sullivan  of  the  oil  barge  w^as  negligent 
in  blowing  the  second  passing  whistle  when  at 
that  very  time  he  was  becoming  apprehensive; 
counsel  urges  that  he  should  have  blown  the 
danger  signal  at  that  time  and  that  his  failure 
to  do  so  constitutes  negligence  on  the  part  of 
the  oil  barge,  making  a  division  of  the  damages 
necessary  under  the  familiar  rule. 

In  considering  this,  it  is  necessary  to  bear  in 
mind  two  things.  First — would  the  danger  sig- 
nal have  been  the  proper  signal?  Second — if  it 
would  have  been  the  proper  signal,  did  the  fail- 
ure to  give  it  contribute  to  the  collision? 

The  danger  signal  was  not  the  proper  signal. 
Sullivan  had  blown  one  whistle,  which  had  been 
accepted  by  the  Samson,  so  the  courses  of  the 
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two  boats  were  agreed  and  understood.     When 
Sullivan  blew  the  second  whistle  he  did  not  "fail 
to  understand   the  course  or  intention"   of  the 
Samson  (the  only  contingency  in  which  the  Pilot 
Rules  provide  for  a  danger  signal).    The  course 
and  intention  of  the  Samson  were  clear,  for  she 
had    accepted    the    first    whistle;    but    Sullivan 
wanted  to  warn  the  Samson  that  she  was  crowd- 
ing him  toward  the  Oregon  shore  and  that  it 
was  time  the  Samson  should  begin  to  execute 
the  maneuvre  of  passing  port  side  to  port  side. 
There   was  still   time   and   space   to   effect    this 
passage— the  boats  were  five  hundred  feet  apart 
—and  Sullivan  had  a  perfect  right  to  rely  upon 
the  Samson's  previous  acceptance  of  the  single 
w^histle,  and  that  she  would  haul  off  at  the  proper 
time. 

It   is   noteworthy   that   at    the    time   of   this 
second   passing   whistle   Sullivan's  anxiety  was 
not  of  collision  but  of  getting  aground.    He  still 
thought  the  Samson  would  pass.     (Apostles,  pp 
108-109,  178,  179,  185-190.)    And  the  one  whistle 
was  given  as  the  best  means  of  communicating 
to  the  Samson   that  the  oil  barge  was  getting 
close  to  shore,  and  it  was  time  for  the  Samson 
to  commence  to  haul  off  to  her  right  as  agreed. 
We  submit  that  the  second  passing  whistle  was 
the  proper  signal  and  that  the  danger  signal  at 
this  time  would  have  been  improper. 

Second— even  if  the  failure  to  blow  the  dan- 
ger signal  be  considered  as  an  error,  did  it  con- 
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tribute  to  the  collision?  It  certainly  did  not. 
Jordan  says  he  was  already  backing  full  speed 
astern  at  this  time.  That  is  all  he  could  have 
done  had  he  received  a  danger  signal.  So 
whether  it  was  given  or  not  made  not  a  particle 
of  difference  in  his  conduct.  A  danger  signal  is 
a  means  of  communicating  to  the  other  pilot 
that  his  course  or  intention  is  not  understood. 
On  receipt  of  it  he  is  compelled  to  reverse  and 
back  full  speed  astern.  (We  believe  the  rules 
have  since  been  changed  in  this  respect.)  That 
is  what  Jordan  was  doing;  so  what  good  would 
a  danger  signal  have  done  him? 

Counsel  have  not  stated  that  Sullivan  should 
have  backed,  but  only  that  he  should  have  blown 
the  danger  signal — i.e.,  communicated  to  Jordan. 
If,  however,  counsel  means  it  to  be  inferred  that 
he  should  have  backed  at  this  time,  we  answer 
that  such  a  maneuvre  would  have  been,  in  our 
opinion,  not  only  a  violation  of  the  rules  of  navi- 
gation but  its  probable  result  would  have  been 
to  check  the  oil  barge  enough  so  that  she,  instead 
of  the  Henderson,  would  have  been  struck  and 
the  damages  of  this  collision  would  have  been 
far  greater  than  they  now  are. 

We  have  shown  in  our  main  brief  (pages  37 
and  38)  that  the  negligence  of  the  Samson,  even 
judged  by  Jordan's  own  testimony,  was  gross, 
and  that  being  so  the  Samson  cannot  bring  about 
a  division  of  damages  by  raising  doubts  as  to 


the  coiuliicl  oi"  llie  oil  barj^c.     II  is  said  in  the 
case  of  Ihe  Viclory,  18  Sup.  Ct.  Rep.  149,  155: 

"As  belween  these  vessels,  the  fault  of  the 
Victory  being  obvious  and  inexcusable,  the 
evidence  to  establish  fault  on  the  part  of  the 
Plymothian  must  be  clear  and  convincing,  in 
order  to  make  a  case  for  apportionment.  The 
burden  of  proof  is  upon  each  vessel  to  estab- 
lish fault  on  the  part  of  the  other. 

"The  recognized  doctrine  is  thus  stated  by 
Mr.  Justice  Brown  in  The  Umbria,  166  U.  S. 
404,  409,  17  Sup.  Ct.  610:  ^Indeed,  so  gross  was 
the  fault  of  the  Umbria  in  this  connection  that 
we  should  unhesitatingly  apply  the  rule  laid 
down  in  The  City  of  New  York,  147  U.  S.  72,  85, 
13  Sup.  Ct.  211,  and  The  Ludvig  Holberg,  157 
U.  S.  60,  71,  15  Sup.  Ct.  477,  that  any  doubts 
regarding  the  management  of  the  other  vessel, 
or  the  contribution  of  her  faults,  if  any,  to  the 
collision,  should  be  resolved  in  her  favor.' " 

The  court  said  further: 

"The  Circuit  Court  of  Appeals  and  the  Dis- 
trict Court  arrived  at  different  conclusions  in 
respect  of  the  Plymothian's  entire  freedom 
from  fault.  The  District  Court  held  that  the 
Plymothian  was  without  blame,  while  the  Cir- 
cuit Court  of  Appeals  was  of  opinion  that  she 
was  not  wholly  blameless,  because  she  kept  her 
course  'without  tal<^ing  any  precaution  what- 
ever until  too  late,  and  when  the  pending  col- 


lision  became  inevitable/  Whether  she  may 
not  have  been  slightly  in  fault,  may  be  a  close 
question.  This  is  often  so  when  subsequent 
knowledge  of  what  might  have  prevented  dis- 
aster tends  to  qualify  the  4J^!ujpy /as  to  the  prior 
duty  to  avert  it.  But,  after  all,  the  question  is, 
as  pointed  out  by  Mr.  Justice  McLean  in  Will- 
iamson V.  Barrett,  13  How.  101,  whether  it  was 
the  duty  of  the  master,  in  the  exercise  of  due 
care  and  caution  in  the  management  of  his 
vessel,  to  give  a  particular  order.  And,  on  a 
careful  consideration  of  the  evidence,  we  think 
that  the  Plymothian  was  not  bound  to  change 
her  course,  or  to  stop  and  reverse  earlier  than 
she  did,  and  these  are  the  only  elements  of 
fault  imputed  to  her." 

In  connection  with  our  claim  that  the  Samson 
was  grossly  negligent  for  continuing  to  approach 
the  oil  barge  at  a  speed  of  at  least  seven  miles 
an  hour  down  a  strong  current  with  an  unwieldy 
tow,  it  is  interesting  to  note  that  in  this  very  case 
of  the  Victory  the  Supreme  Court  held  the  Vic- 
tory at  fault  for  going  at  a  speed  of  five  and  one- 
half  and  seven  knots  an  hour  with  a  tide  force  of 
two  knots.  In  condemning  this  conduct  the  court 
said: 

"Testing  the  Victory's  conduct  by  settled 
rules,  she  was  plainly  in  fault  for  not  keeping 
to  the  right,  and  in  attempting  to  cross  the 
Plymothian's  course,  and   her  speed   renders 


her  conduct  still  more  blameworthy.  It  does 
not  seem  to  be  controverted  that  at  the  time  of 
leaving  the  liifhthouse  her  speed  was  live  and 
one-half  knots  through  the  water,  and  there 
was  a  tide  force  of  two  knots,  w^hich  would 
make  seven  and  one-half  knots  over  the 
ground.  The  Circuit  Court  of  Appeals  found 
that,  from  Craney  Island  up,  her  speed  through 
the  water  was  six  or  seven  miles  an  hour,  with 
a  two-mile  tide  assisting  her,  which  would 
make  her  speed  over  the  bottom  eight  or  nine 
miles.  Certainly  she  must  be  held  to  have  known 
that  she  was  approaching  the  Plymothian  so 
as  to  involve  the  risk  of  collision,  and  should 
have  slackened  her  speed,  under  rule  21,  and 
have  stopped  and  reversed  sooner  than  she  did, 
when  she  was  informed  by  sight  and  hearing 
that  her  effort  to  crowd  the  Plymothian  off 
her  rightful  course  must  be  unsuccessful." 


'i->' 


SECOND  POINT:  THAT  SULLIVAN  SAW 
BOTH  LIGHTS  OF  THE  SAMSON  ALL 
THE   TIME. 

Appellant  has  based  his  appeal  largely  on 
the  fact  that  Sullivan  saw  both  side  lights  of 
the  Samson  continuously  from  the  time  she 
came  in  sight  up  in  Bugby's  Hole  till  the  colli- 
sion. This,  counsel  says,  shows  conclusively  that 
our  theory  of  the  collision  is  impossible.  On  the 
contrary,  it  corroborates  us.  We  touched  on  this 
point  at  the  close  of  our  oral  argument,  but  so 
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iiirriedly  that  we  take  this  occasion  to  state  oiir 
position  more  fully. 

It  only  takes  a  glance  at  the  charts  of  the 
river  on  file  in  this  case  to  see  that  the  current 
at  Bugby  Hole  sets  against  the  bluff;  and  this 
is  the  testimony  of  the  river  pilots.  It  only  takes 
another  glance  at  the  charts  to  see  that  the  nat- 
ural tendency  of  the  Samson  swinging  around 
the  bend  at  a  speed  of  seven  miles  an  hour  down 
the  current  of  a  June  freshet,  with  a  tow  which 
she  could  hardly  control,  would  be  to  be  "set 
over"  by  the  current  toward  the  Oregon  shore. 
This  is  apparent  without  the  testimony  of  Pilot 
Jordan  of  the  Samson.  As  a  matter  of  fact, 
however,  he  has  said  repeatedly  that  such  was 
the  case.  One  instance  is  at  Apostles,  pp.  654- 
655,  where  he  testified  as  follows: 

"Q.  Then  you  had  proceeded  from  the 
point  *B,'  which  is  approximately  400  feet  off 
this  Puget  Island  shore,  to  the  point  *F,'  which 
is  approximately  800  feet  off  the  Puget  Island 
shore,  on  a  port  helm  all  the  time,  and  hadn't 
got —  Instead  of  getting  nearer  to  the  island 
shore  you  had  got  further  away  from  it. 

"A.    I  think  she  drifted  down,  yes,  sir. 

"Q.    Drifted  down? 

"A.  Away  from  the  island,  on  account  of 
the  current  setting  her  off." 


He  said  a^ain,  on  pa^e  1114  of  the  Aposlles, 
as  follows: 

*\).  I  understand  you,  Captain,  in  rounding 
the  point  of  Pu^a't  Island,  that  your  vessel 
conies  down,  not  straight  down,  hut  sort  of 
sideways.     Is  that  correct? 

"A.    That  is  correct. 

"Q.    That  is  usually  the  case,  is  it? 

"A.    Ordinarily,  yes." 

Compare  also  his  testimony,  quoted  on  pages 
38  and  39  of  our  main  brief,  where  he  says  that 
the  Samson  would  not  shove  the  scows  over 
tow^ard  Puget  Island.  Also  his  testimony  on 
page  765  of  the  Apostles,  where  he  again  speaks 
of  the  current  setting  him  aw^ay. 

It  is  evident  that  the  Samson's  course  from 
the  point  where  Sulivan  first  saw  her  to  the 
place  of  the  collision  w^as  not  along  a  straight 
line  draw^n  through  her  keel  and  projected  for- 
ward to  the  place  of  collision.  In  other  words, 
she  was  not  headed  directly  for  the  place  of  col- 
lision. She  was  headed  more  down  stream,  and 
the  momentum  with  wdiich  she  rounded  the  bend, 
and  the  sweep  of  the  current  toward  the  bluff, 
kept  setting  her  over  toward  the  place  of  collision. 
As  the  oil  barge  hauled  off  to  the  right,  and 
proceeded  toward  the  place  of  collision,  the 
Samson  kept  being  set  over  so  that  she  contin- 
ually remained  pointing  at  the  oil  barge,  and 
of  course  both  her  side  lights  remained  visible 
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to  Sullivan  until  just  before  the  collision.  And 
that  is  the  way  he  describes  them.  (Apostles, 
pp.  107,  108,  163.)  So  far  from  militating  against 
our  theory  of  this  collision,  the  appearance  of 
the  Samson's  lights,  when  one  understands  the 
bend  of  the  river  at  this  point,  the  current,  and 
how  the  Samson  was  set  over,  as  Jordan  says, 
corroborates  us  exactly. 

Moreover,  it  must  be  borne  in  mind  that  the 
vessels  were  nearly  two  miles  apart  at  the  first 
sight  and  that  the  Samson's  side  lights  shone 
across  her  course  at  a  slight  angle,  as  illustrated 
in  the  diagram  numbered  3  in  appellant's  brief. 
This  would  make  them  visible  to  the  oil  barge, 
two  miles  away,  through  quite  an  arc  of  a  circle. 

Respectfully  submitted. 

C.  E.  S.  WOOD, 
ERSKINE  WOOD, 

Proctors  for  Libellant. 
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V.  LIMITATION  OF  LIABILITY  IMPOS- 
SIBLE TO  DETERMINE  UNDER  THE 
DECISION,  UNLESS  MODIFIED. at  page  11 

VI.    CONCLUSION at  page  16 


Comes  now  Columbia  Contract  Company,  the 
above-named  Claimant  and  A|)j)ellanl,  and  makes 
application  for  a  modification  of  the  order  and 
jn(li,'menl  heretofore  in  this  case  rendered  by  this 
honorable  Conrt  in  the  following  particnlars, 
to  wit: 

That  said  order  and  jndi^ment  lierein,  made 
and  tiled  on  the  13th  day  of  October,  1914,  affirm- 
ing the  decree  of  the  Court  below,  be  so  modified 
as  to  direct  that  the  said  decree  of  the  Court 
below  be  reversed  as  to  Barge  No.  8,  Barge  No.  9, 
and  Barge  No.  27,  and  that  the  cause  be  remanded 
for  further  proceedings  not  inconsistent  with 
such  modification. 

This  petition  is  based  upon  the  following 
grounds: 

I. 

Ruling  Below  v^as  Made  on  Exceptions  to 
Libel  —  Brief  of  Claimant  and  Appellant 
herein. 

The  reasons  for  which  the  Court  below  held 
the  barges  responsible  with  the  "Samson"  are 
very  briefly  stated  in  the  opinion  of  that  Court 
(Apostles,  p.  62)  as  follows: 

"It  has  already  been  held  herein  that  the 
three  stone  barges  would  be  responsible  wdth 
the  'Samson'  for  any  damage  from  the  latter's 
fault.  (The  John  Cooker,  Fed.  Case  No.  7337.) 
In  view  of  the  fact  that  the  'Samson'  and  the 
stone  barges  were  both  owned  and  claimed  by 


the  present  claimant,  taken  in  connection  with 
other  circumstances  of  the  case,  the  court 
must  adhere  to  the  former  ruling." 


'»• 


The  "former  ruling"  referred  to  by  the  Court 
was  made  on  exceptions  raised  by  Claimant  be- 
low (Claimant  and  Appellant  herein)  to  the  libel 
with  regard  to  the  liability  of  the  barges.  At  that 
time  no  evidence  was  before  the  Court,  and  it 
may  well  be  conceded  that  in  overruling  the  ex- 
ceptions the  Court  was  simply  following  out  the 
general  admiralty  principle  of  refusing  to  ex- 
clude before  final  determination  anything  that 
might  affect  the  issue  as  a  whole.  But  we  submit 
that  such  a  decision,  rendered  before  trial,  should 
not,  and  in  the  case  at  bar  must  not,  control  the 
final  judgment.  No  reasons  are  given  in  the 
final  judgment  by  the  Court  below  for  such  de- 
cision, other  than  those  stated  in  the  paragraph 
quoted  above  (Apostles,  p.  62).  These,  we  sub- 
mit, were  fully  met  and  answered  in  the  brief  for 
Claimant  and  Appellant  herein  (pp.  125-129, 
VII);  but  lack  of  time  upon  the  argument  before 
this  Court  made  it  impossible  for  proctor  for 
Claimant  and  Appellant  herein  to  argue  this  par- 
ticular point  viva  voce.  We  have  no  desire  or 
intention  of  multiplying  argument  and  citation 
in  this  already  voluminous  proceeding;  but  we 
feel  convinced  that  a  general  affirmance  of  the 
decree  below,  such  as  is  effected  by  the  judgment 
of  this  Court  as  it  now  stands  herein,  will  result, 
not  only  in  grave  injustice,  but  also  in  the  estab- 


lislinicnl  in  this  Circiiil  of  a  precedent  ullerly  at 
variance  willi  the  established  law  of  admiralty 
and  the  fundamental  rules  of  justice  and  ^ood 
sense.  We  therefore  feel  justified  in  presenting 
the  matter,  very  concisely,  to  this  Court,  and  in 
u rising  it  most  earnestly  to  modify  in  the  manner 
indicated  its  judgment  and  order  herein. 

II. 

The  Barges  vrere  Entirely  Dependent  on 
the  "SAMSON." 

Reference  has  hereinabove  been  made  to  the 
brief  heretofore  filed  in  this  Court  on  behalf  of 
Claimant  and  Appellant  herein,  pp.  125-129,  VII. 
We  do  not  believe  that  any  useful  purpose  will 
be  served  by  again  going  over  the  ground  cov- 
ered in  those  pages,  and  we  therefore,  for  brev- 
ity's sake,  refer  this  Court,  in  support  of  this 
petition,  to  that  portion  of  our  said  brief.  Par- 
ticularly do  we  ask  for  a  careful  examination  of 
the  quotation  from  Spencer  (Marine  Collisions, 
1895  ed.,  section  122,  p.  261)  and  of  the  five  cases 
cited. 

It  must  be  continually  borne  in  mind — and 
this  is  the  crux  of  the  whole  question — that 
the  "Samson's"  barges  at  no  time  had  any  mo- 
tive po"wer  or  steering-control  of  their  o"wn. 
They  were  helpless,  uncontrolled  hulks,  lashed  to 
the  "SA^rsox"  so  as  to  form,  with  her,  one  vessel, 
and  that  vessel  the  "  Samson."  By  this,  of  course, 
it  is  not  meant  that  the  barges  were  actually  a 
part  of  the  "Samson,"   her  tackle,   apparel,   or 


furniture.  But,  so  far  as  their  navigation  and 
control  was  concerned,  they  were  utterly  de- 
pendent upon  the  "Samson"  for  their  every 
move.  It  is  familiar  law  that  a  tow  may  be 
separately  liable  for  a  collision;  but,  as  pointed 
out  on  page  128  of  our  brief  cited  supra,  such 
cases  are  those  where  the  tows  are  "hawser-tow^s" 
— fastened  behind  the  tugs  by  a  line  or  lines — 
and  therefore  needing  to  be  and  actually  steered 
independently  of  their  tugs.  It  is  not  believed 
that  a  single  case  can  be  found  in  the  books 
where  a  tow,  lashed  to  a  tug  and  absolutely  under 
its  control,  both  as  to  speed  and  as  to  steering, 
has  been  held  liable  for  a  collision  caused  by  the 
act  or  negligence  of  the  tug. 

III. 

"The   Tug  John  Cooker  and   the  Barge 
James  "W.  Eaton." 

The  case  upon  which,  apparently,  the  Court 
below  based  its  decision  holding  the  barges  liable 
— the  fact  that  Claimant  and  Appellant  herein 
owned  both  the  "Samson"  and  the  barges  being 
specifically  noted  (see  excerpt  from  opinion, 
quoted  supra) — is 

The  Tug  John  Cooker  and  the  Barge  James 
W.  Eaton, 

10  Benedict,  488;  13  Fed.  Cas.,  665  (Fed. 
Case  No.  7337), 

Dist.  Ct.,  E.  D.  N.  Y.,  1879. 


In  Ihal  case  I  he  low  was  a  "hawser-low,"  and 
Jud^e  Bknkdict  held  Ihal  Ihe  collision  was  due 
to  the  fault  of  the  low,  and  that,  as  a  single  stipu- 
lation for  value  had  been  given  by  the  claimant 
to  cover  bolh  lug  and  low,  it  was  unnecessary  to 
determine  as  between  the  tug  and  the  tow 
vrhich  Tvas  responsible  for  the  collision. 
In  other  words,  either  might  by  its  ow^n  inde- 
pendent acts  have  caused  the  collision;  but 
can  it  be  for  one  moment  contended  that  the 
"Samson's"  barges  rammed  or  could  have  ram- 
med the  "Henderson"  independently  of  the 
"Samson"?  The  barges  "wer©  completely  de- 
pendent on  the  "Samson"  for  their  every  move. 
Such  being  the  case,  the  fact  that,  for  the  sake 
of  convenience,  one  stipulation  was  fded  by 
Claimant  below  to  cover  bolh  the  "Samson"  and 
the  barges  cannot  under  any  conceivable  theory 
of  law  or  practice  operate  to  make  liable  as 
independent  entities  what  were  in  fact  utterly 
dependent  ones. 

We  have  laid  great  stress  on  these  considera- 
tions, and  we  have  done  so  advisedly.  The  un- 
qualified affirmance  of  the  judgment  below^  wall 
result  in  a  total  subversion  of  one  of  the  most 
ancient  and  fundamental  axioms  of  admiralty. 
No  vessel  that  is  not  in  command  of  her  own 
movements,  but  is  a  mere  instrument  in  the 
hands  of  another  vessel  or  of  the  elements 
(always  provided,  of  course,  she  has  not  been 
nor  is  negligent  in  becoming  subject  to  such  ex- 
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ternal  control),  can  be  held  liable  for  damage 
done  through  her  as  such  instrument  b^^  a  force 
foreign  and  external  to  her.  This  is  the  law, 
rooted  alike  in  authority  and  in  reason;  and 
Libelant  and  Appellee  herein  should  not  be 
heard  urging  this  Court  to  disregard  it  and  to 
assert,  by  simply  affirming  without  modification 
the  decree  below,  a  new  and  most  unsound  doc- 
trine— one  which  will  give  rise  to  the  gravest 
doubts  and  most  troublesome  questions  through- 
out the  domain  of  maritime  law  and  practice. 

IV. 
The  Rule  of  "  Sturgis  v.  Boyer." 

Fortunately  this  very  question  has  been  defi- 
nitely passed  upon  by  the  Supreme  Court  of  the 
United  States;  and  it  is  perhaps  owing  to  this  fact 
that  proctors  for  Libelant  and  Appellee  herein 
have  not,  in  their  brief  filed  with  this  Court, 
touched  this  point  at  all.     In 

Sturgis  v.  Boyer, 

65  U.  S.  (24  How.),  110;  16  L.  C.  P.  Co. 
ed.,  591, 

U.  S.  Supr.  Gt.,  1860, 

the  jib-boom  of  a  ship  lashed  to  a  tug  upset  a 
loaded  lighter.  The  ship  was  under  the  exclu- 
sive control  of  the  tug;  and  in  holding  the  tug 
solely  in  fault  and  solely  liable  in  damages 
Mr.  Justice  Clifford,  speaking  for  the  Court,  said 
(at  pp.  594-596  of  16  L,  C.  P.  Co.  ed.) : 
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"Cases  arise,  undoubledly,  when  both  the 
low  and  Ihe  lug  are  jointly  liable  for  Ihe  con- 
sequences of  a   collision;   as  when   Ihose   in 
charge  of  Ihe  respective  vessels  jointly  par- 
ticipate in  their  control  and  management,  and 
Ihe  master  or  crew  of  both  vessels  are  either 
deficient  in  skill,  omil  lo  lake  due  care,  or  are 
guilty  of  negligence  in  their  navigation.  Other 
cases  may  well  be  imagined  when  the  tow 
alone  would  be  responsible;  as  w^hen  the  tug 
is  employed  by  the  master  or  owners  of  the 
tow  as  the  mere  motive  power  to  propel  their 
vessels  from  one  point  to  another,  and  both 
vessels    are    exclusivel}^    under    the    control, 
direction  and  management  of  the  master  and 
crew  of  the  tow.     Fault  in  that  state  of  the 
case  cannot  be  imputed  to  the  tug,  provided 
she  w^as  properly  equipped  and  seaw^orthy  for 
the  business  in  which  she  was  engaged;  and 
if  she  w^as  the  property  of  tliird  persons,  her 
owners  cannot  be  held  responsible   for  the 
want  of  skill,  negligence  or  mismanagement 
of  the  master  and  crew^  of  the  other  vessel 
for  the  reason  that  they  are  not  the  agents 
oi  the  owners  of  the  tug,  and  her  owners 
in    the    case    supposed    do    not    sustain    to- 
wards   those    intrusted    with    the    navigation 
of  the   vessel   the   relation   of  the   principal. 
But  whenever  the  tug,  under  the  charge  of 
her  OTvn  master  and  cre^v,  and  in  the  usual 


Emphasized  type  ours. 
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and  ordinary  course  of  such  an  employment, 
undertakes  to  transport  another  vessel, 
Tvhich,  for  the  time  being,  has  neither  her 
master  or  cre^v  on  board,  from  one  point  to 
another,  over  ^vaters  where  such  accessory 
motive  pctver  is  necessary  or  usually  em- 
ployed, she  must  be  held  responsible  for  the 
proper  navigation  of  both  vessels ;  and  third 
persons  suffering  damage  through  the  fault 
of  those  in  charge  of  the  vessels  must,  under 
such  circumstances,  look  to  the  tug,  her  mas- 
ter or  ow^ners,  for  the  recompense  Tvhich 
they  are  entitled  to  claim  for  any  injuries 
that  vessels  or  cargo  may  receive  by  such 
means.        *        *        *        :¥        -^        *        * 

A  vessel  properly  secured  may,  by  the  vio- 
lence of  a  storm,  be  driven  from  her  moor- 
ings and  forced  against  another  vessel,  in 
spite  of  her  efforts  to  avoid  it,  and  yet  she 
certainly  would  not  be  liable  for  damages 
which  it  was  not  in  her  power  to  prevent.  So, 
also,  ships  at  sea,  from  storms  or  darkness  of 
the  weather,  may  come  in  collision  with  one 
another  without  fault  on  either  side,  and  in 
that  case  must  each  bear  its  own  loss,  although 
one  is  much  more  damaged  than  the  other. 
Stainback  v.  Rae,  14  How.,  532.  Applying  these 
principles  to  the  present  case,  it  is  obvious 
what  the  result  must  be.  Without  repeating 
the  testimony,  it  will  be  sufficient  to  say,  that 


Emphasized  type  ours. 
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it  clearly  appears  in  this  case  that  those  in 
charge  of  tlie  steam  liij^  had  the  exclusive 
control,  direction  and  management  of  both 
vessels,  and  there  is  not  a  word  of  proof  in 
the  record,  either  that  the  tug  v/as  not  a  suit- 
able vessel  to  perform  the  service  for  which 
she  was  employed,  or  that  anyone  belonging 
to  the  ship  either  participated  in  the  naviga- 
tion, or  was  guilty  of  any  degree  of  negligence 
whatever  in  the  premises." 

This  language  is  too  clear  to  need  comment 
or  exegesis;  and  we  submit  it  as  conclusive  in 
favor  of  Claimant  and  Appellant  herein  on  the 
question  raised  by  this  petition. 

V. 

Limitation  of  Liability  Impossible  to 
Determine  under  the  Decision,  unless 
Modified. 

The  importance,  indeed  the  necessity,  of  some 
specific  determination  by  this  Court  of  the  lia- 
bility (if  any)  attaching  to  the  barges  becomes 
evident  in  considering  the  application  of  this 
judgment,  as  it  now  stands,  to  proceedings  for 
limitation  of  liability  under  Section  4283  of  the 
Revised  Statutes  of  the  United  States.  The  prin- 
ciple underlying  such  limitation  is  too  well 
known  and  too  firmly  established  to  need  com- 
ment or  support.  Suppose,  now%  that  Claimant 
and  Appellant  herein  should  desire  to  invoke  the 
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statute  and  limit  its  liability:  what  would  be  its 
position?  There  is  no  question  but  that  such 
limitation  could  be  taken  advantage  of.  In  the 
leading  case  of 

New  York  &  Wilmington  S.  S.  Co., 
"The  Benefactor," 

103  U.  S.  (13  Otto),  239  and  247;  26  L. 

C.  P.  Co.  ed.,  351  and  466, 
U.  S.  Supr.  Ct.,  1887, 

Mr.  Justice  Bradley  said  (at  pp.  353-354  of  26  L. 
C.  P.  Go.  ed.): 

"Precisely  when  the  owners  of  a  ship  in 
fault  ought  to  be  regarded  as  precluded  from 
instituting  proceedings  for  a  limitation  of 
liability  might  be  difficult  to  state  in  a  cate- 
gorical manner.  Perhaps  they  can  never  be 
precluded  so  long  as  any  damage  or  loss  re- 
mains unpaid." 

This  doctrine  was  later  reaffirmed  by  the  same 
Justice,  in  the  case  of 

Place  V.  Norwich  Sc  N.  Y.  Transportation 

Co., 
"The  City  of  Norwich," 

118  U.  S.  468  and  526;  30  L.  C.  P.  Co. 

ed.,  134, 

U.  S.  Supr.  Ct.,  1886, 

where  (at  p.  142  of  30  L.  C.  P.  Co.  ed.)  he  said, 
speaking  of  the  trial  below  in  the  case  then  at 
bar: 
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"The  trial  on  the  merits  resulted  in  deter- 
mining which  vessel  was  in  fault,  and  in 
licjuidatini^  the  amount  of  damage  sustained 
by  tiie  libelants,  to  be  used  as  a  basis  of  their 
pro  rata  share  in  the  fund  which  might  ulti- 
mately be  decreed,  subject  to  their  claim  and 
the  claims  of  other  parties.  It  did  not  settle 
the  amount  of  that  fund,  nor  the  extent  of  the 
liability  of  the  owners  of  the  steamer.  In  the 
case  of  The  Benefactor,  103  U.  S.  239  (Bk.  25,* 
L.  ed.  351),  this  matter  was  fully  considered, 
and  we  held  that  'The  amount  recovered, 
whether  before  the  limitation  proceedings  are 
commenced  or  afterwards,  and  whether  in  the 
court  of  first  instance  or  an  appellate  court, 
will  stand  as  the  recoveror's  basis  for  pro  rata 
division  when  the  condemned  fund  is  distrib- 
uted. In  all  other  respects  the  proceedings  for 
obtaining  a  limitation  of  liability  may  proceed 
in  the  ordinary  course.'  " 

Of  this  rule  as  laid  dow^n  by  the  Supreme 
Court  of  the  United  States  Mr.  Spencer  says: 

"Neither  the  law^  nor  the  rules  of  practice 
prevent  a  party  from  invoking  the  benefit  of 
the  act  at  any  time  prior  to  actual  payment 
of  the  owner's  liability  and  satisfaction  of  the 
injured  party's  demand.  The  rule  stated  in 
The  Benefactor'  affords  the  ow^ner  the  most 
liberal  opportunity  to  enjoy  the  provisions  of 

*So  in  text. 
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the  statute,  and  nothing  short  of  actual  pay- 
ment has  yet  been  held  sufficient  to  preclude 
an  oTvner  from  claiming  the  benefits  of  the 
act." 

(Spencer  on  Marine  Collisions, 
1895  ed.,  §216,  pp.  392-393.) 

And  again: 

"The  weight  of  authority  is  to  the  effect 
that  the  owner  may  abandon  the  vessel  at  any 
time,  so  long  as  he  has  not  expressly  re- 
nounced his  right  to  do  so,  or  has  not  pursued 
a  line  of  conduct  incompatible  with  the  exer- 
cise of  the  right." 

(Idem.,  §216,  p.  396.) 
See  also  36  Cyc,  424. 

Thus,  Claimant  and  Appellant  herein  has  the 
right  to  invoke  the  statute  and  limit  its  liability 
for  the  collision  with  the  "Henderson" — but  to 
what  shall  such  liabilitj^  be  limited?  To  the 
value  of  the  "Samson"?  To  the  value  of  Barge 
No.  8?  Barge  No.  9?  Barge  No.  27?  Or  of  a 
combination  of  them?  Or  of  them  all?  Obvi- 
ously a  mere  affirmance  of  the  judgment  below, 
which  held  the  "Samson"  liable  for  the  collision 
and  the  barges  liable  with  her,  will  not  dispose 
of  these  questions.  If  the  barges  are  considered 
as  responsible  for  the  collision,  it  can  only  be 
on  the  theory  that  the  barges  did  the  damage. 
It  is  important  to  note  that  the  decisions  of  both 
this  honorable  Court  and  the  Court  below  are 
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silent  as  to  which  and  how  many  barges  did  the 
damage.  One  barge — the  starboard  one — admit- 
tedly never  touched  the  "Henderson."  If  the 
barges  are  held  to  have  occasioned  the  loss, 
plainly  their  Claimant's  liability  is  limited  to 
their  value  alone.  Con.sequently  it  is  necessary 
to  determine  which  barges,  if  any,  did  the  dam- 
age. If,  on  the  other  hand,  the  "Samson"  is  held 
liable,  it  is  clear  that  under  the  law^  as  indicated 
in  the  foregoing  portions  of  this  petition  the 
"Samson's"  value  alone  is  the  measure  of  the 
limitation;  yet  the  decision  beloTv,  as  affirmed 
T^ithout  modification,  holds  the  barges  "respon- 
sible Tvith  the  'Samson'  for  the  latter's  fault." 
The  result  is  that  the  limit  of  liability  on  a  col- 
lision for  which  the  barges  are  "responsible" 
jointly  wdth  the  "Samson"  would  be  simply  the 
value  of  the  "Samson";  w^hile  if  the  barges  are 
considered  to  have  caused  the  loss  (the  only 
ground  on  \vhich  they  can  be  held  responsible), 
the  limit  of  liability  for  such  loss  would  be  sim- 
ply their  value,  although  the  "Samson"  has  been 
held  in  fault  for  the  collision!  This  logical 
impasse  has  been  caused  by  a  confusion  in  the 
treatment  of  the  "Samson's"  tow^  This  is  not  a 
case  where  the  tow  was  free  to  choose  between 
different  courses  of  action,  even  wdthin  narrow 
limits,  as  in  "The  John  Cooker"  above  referred 
to.  Here  the  barges,  as  has  been  said  supra, 
though  separate  entities  for  the  purpose  of  limit- 
ing   liability,    were    mere    instruments    of    the 
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"Samson"  in  doing  the  damage.  Liability  for 
such  damage,  therefore,  must  attach  either  to  the 
"Samson"  or  to  them — it  cannot  attach  to  both. 
A  passive  instrument  in  the  hands  of  an  active 
agent  cannot  be  considered  as  in  any  ^vay 
contributing  to  or  jointly  liable  for  the  agent's 
own  act. 

The  logical  solution  is  to  make  it  clear  that 
the  barges  are  not  liable  for  the  collision.  Under 
this  view  the  difficulties  now  created  by  the 
judgment  herein  will  disappear,  and  the  limit  of 
liability  be  fixed  at  the  value  of  the  "Samson" — 
the  only  vessel  that  can  properly  be  held  liable. 

VI. 

Conclusion. 

We  do  not  ask  for  a  rehearing  on  the  ques- 
tion of  the  liability  of  the  "Samson"  nor  upon 
the  law  as  applied  by  this  Court  to  the  evidence 
with  regard  to  the  other  features  of  the  case  at 
bar.  We  ask  only  that  the  judgment  and  order 
herein  be  so  modified  as  to  make  it  clear  that 
no  liability  attaches  thereunder  to  Barge  No.  8, 
Barge  No.  9,  and  Barge  No.  27,  and  that  the  cause 
be  remanded  for  further  proceedings  not  incon- 
sistent with  such  modification. 

Respectfully  submitted, 

TEAL,  MINOR  &  WINFREE, 
ROGERS  MAC  VEAGH, 
Proctors  for  Claimant  and  Appellant. 


STATE  OF  OREGON,  ) 

District  of  Oregon,  Us. 

County  of  Multnomah,    J 

I,  Wirt  Minor,  of  proctors  for  Claimant  and 
Appellant  in  the  above  entitled  cause,  hereby 
certify  that  in  my  judgment  the  foregoing  peti- 
tion is  well  grounded,  and  that  the  same  is  not 
interposed  for  delay. 

Portland,  Oregon,  November  5,  1914. 

WIRT  MINOR, 
Of  Proctors  for  Claimant  and  Appellant. 
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In  the  District  Court  of  the  United  States,  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  1385. 

COLUMBIA     RIVER     PACKERiS'     ASSOCIA- 
TION, a  Corporation, 

Plaintiff, 

vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,  WALTER  BUSlSEY  and  I  N 
STENSLAND, 

Defendants. 
Praecipe  for  Record  on  Appeal. 

To  the  Clerk  of  the  Above-entitled  Court: 

You  are  hereby  directed  to  take  a  transcript  of  rec- 
ord in  the  above-entitled   cause   to  be  filed   in  the 

•Page-number  appearing  at  foot  of  page  of  original  certified  Eeeord. 
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United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  pursuant  to  an  appeal  allowed  in  the  above- 
entitled  cause,  and  to  include  in  such  transcript  of 
record  the  following  and  no  other  papers,  to  wit : 

(1)  Amended  complaint. 

(2)  Bond  for  injunction. 

(3)  Restraining  order. 

(4)  Answer  and  cross-complaint  of  defendant  H. 

:S.  McGowan. 

(5)  Demurrer  of  plaintiff  to  cross-complaint  of  de- 

fendant H.  S.  McGowan. 

(6)  Order    overruling   demurrer  of  plaintiff  to 

cross-complaint   of  defendant  H.    S.   Mc- 
Gowan. 

(7)  Answer  of  plaintiff  to  cross-complaint  of  de- 

fendant H.  S.  McGowan. 

(8)  Replication  of  defendant  H.  S.  McGowan  to 

plaintiff's  answer. 

(9)  Stipulation  between  counsel  as  to  the  demurrer 

to  answer  and  cross-bill  of  defendants  Lind- 
strom  and  Coyle  and  pleadings  of  such  de- 
fendants. 

(10)  Petition  of  plaintiff  to  dismiss  this  action. 

(11)  Opinion  of  Court  on  such  motion  to  dismiss  ac- 

tion. 

(12)  Order  denying  petition  of  plaintiff  to  dismiss. 
(IS)     Order  allowing  plaintiff  to  file  supplemental 

bill  of  complaint. 
(14)     iSupplemental  bill  of  complaint  of  plaintiff. 
{15)     Answer   of   defendants   H.   S.   McGowan   to 

plaintiff's  supplemental  bill  of  complaint. 
[2] 
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{19)    Order  appointing  C.  D.  Savery,  Special  Exam- 

iitay 


iner. 


(20)     Memorandum  of  decision  of  Judge  I>onworth, 

of  date  January  6,  1912. 
(31)     Decision  of  Judge  Donworth  of  date  January 

24, 1912.  ^ 

(22)  Interlocutory  decree  of  date  February  5, 1912 

(23)  Order  appointing  M.  A.  Langhorne,  Special 

(Master. 

(24)  Report  and  findings  of  special  master. 

(25)  Plaintiff's  exceptions  to  report  and  findings  of 

special  master. 

(26)  Motion  of  defendants  for  confirmation  of  re- 

port of  special  master. 

(27)  Decision  of  Judge  Cushman,  of  date  August 

12, 1913.  ^ 

(28)  Final  decree. 

(20)     Transcript  and  evidence. 

(30)  Petition  and  order  for  appeal  and  order  fixing 

the  amount  of  appeal  bond. 

(31)  Assignments  of  error. 

(32)  Bond  on  appeal  and  approval  thereof 

(33)  Citation    on    appeal    and   proof   of    service 

thereof. 

(34)  Order  certifying  original  exhibits. 

(35)  Order  extending  time  in  which  to  prepare,  file 

and  serve  transcript  on  appeal. 

G.  C.  PULTON, 
Attorney  for  Plaintiff. 
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Due  service  of  the  within  praecipe  is  hereby  ac- 
cepted this  3d  day  of  Dec,  1913. 

WELSH  &  WELSH, 

DORR  &  HADLEY, 

Attorneys  for  Defendants. 

[Endorsed] :  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Southern  Division. 
Dec.  3,  1913.  Frank  L.  Crosby,  Clerk.  By  F.  M. 
Harshberger,  Deputy.     [3] 


In  the  Circuit  of  the  United  States  for  the  Western 
District  of  Washington,  Western  Division. 

COLUMBIA  RIVER  PACKERS'  ASSOCIA- 
TION, 

Plaintiff, 
vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,  WALTER  BUSSEY  and  I.  N. 
STENSLAND, 

Defendants. 

Amended  Complaint. 

The  above-named  plaintiff  complaining  of  the 
above-named  defendants,  by  this  its  amended  com- 
plaint filed  herein  by  leave  of  the  Court  first  had  and 
obtained,  for  its  cause  of  action  against  said  defend- 
ants alleges, 

I. 

That  plaintiff  is  now  and  during  all  of  the  days  and 
dates  herein  mentioned  was  a  corporation  duly  organ- 
ized and  existing  under  and  pursuant  to  the  laws  of 
the  State  of  Oregon,  and  duly  licensed  as  such  in  ac- 
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curdaiicp  with  tlu'  laws  of  tlu'  State  of  Orcj]^un,  and 
was  and  is  a  citizen  of  the  Stiite  of  Oregon.  That  the 
office  and  place  of  business  of  this  plaintitf  is  now  and 
at  all  times  has  been  at  the  City  of  Astoria  in  the 
County  of  Clatsop  in  the  State  of  Oregon. 

That  this  plaintifT  is  and  was  at  all  times  herein 
mentioned  duly  authorized  and  empowered  by  its 
articles  of  incorporation  to  own,  possess,  and  acquire 
real  estate  and  personal  property;  and  to  engage  in 
the  business  of  taking  and  catching  and  dealing  gen- 
erally in  salmon  and  other  fish  for  trade  and  profit; 
and  in  the  operation  of  all  kinds  of  fishing  appliances 
in  the  Columbia  River  and  the  waters  thereof  and 
[4]  elsew^here ;  and  to  lease  and  sell  real  estate  and 
interest  in  real  estate;  and  to  engage  generally  in  the 
business  of  taking,  catching,  handling,  packing,  and 
preserving  salmon  and  other  fish  and  the  marketing 
thereof  for  profit ;  and  is  and  has  been  for  many  years 
past  engaged  in  such  business  at  Astoria,  in  Clatsop 
County  in  said  State  of  Oregon. 

II. 

That  long  prior  to  the  institution  of  this  action  and 
of  the  grievances  herein  complained  of,  to  wit,  on  the 
9th  day  of  July,  1906,  this  plaintiff  caused  to  be  filed 
and  recorded  in  the  office  of  the  Secretary  of  State  of 
the  iState  of  Washington  a  certified  copy  of  its  arti- 
cles of  incorporation  duly  certified  to  by  the  Secretary 
of  State  of  Oregon,  who  was  and  is  the  custodian  of 
the  same  according  to  the  laws  of  the  said  State  of 
Oregon,  and  who  was  and  is  authorized  to  issue  cer- 
tificates thereof,  according  to  the  laws  of  the  State  of 
Oregon,  and  the  same  was  duly  attested  by  the  Secre- 
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tary  of  State  of  the  iState  of  Oregon  under  his  hand 
and  seal  of  the  State  of  Oregon. 

And  on  the  same  date  the  plainti:^  filed  in  the  said 
office  of  the  Secretary  of  State  of  the  State  of  Oregon 
a  writing  signed  by  the  vice-president  of  plaintiff,  one 
of  the  chief  officers  of  plaintiff,  and  attested  by  the 
plaintiff's  corporate  seal,  wherein  and  whereby  this 
plaintiff  therein  constituted  and  appointed  R.  A. 
Hawkins  of  Dwaco,  Pacific  County,  in  said  State  of 
Washington,  its  agent  to  accept  service  of  process  in 
any  action  or  suit  pertaining  to  the  property,  busi- 
ness, or  transactions  of  this  plaintiff  within  the  State 
of  Washington,  or  in  which  plaintiff  should  be  a 
party ;  which  said  writing  contained  the  name  of  said 
agent,  namely,  R.  A.  Hawkins,  together  with  his  place 
of  residence,  to  wit,  Ilwaco,  Pacific  County,  State  of 
Washington,  [5]  together  with  the  office  and  place 
of  business  of  plaintiff  where  the  business  of  plaintiff 
should  be  carried  on  in  said  State  of  Washington,  to 
wit,  Ilwaco,  Pacific  County,  State  of  Washington; 
and  in  all  respects  duly  and  fully  complied  with  all 
of  the  laws  of  the  State  of  Washington  relating  to  and 
governing  foreign  corporations  transacting  business 
in  said  State ;  and  was  thereupon  duly  authorized  to 
transact  any  and  all  business  in  said  State ;  and  ac- 
cording to  the  laws  of  the  'State  of  Washington  was 
authorized  and  permitted  to  generally  do  and  per- 
forai  every  act  and  transact  every  kind  of  business 
within  said  State  of  Washington  in  the  same  manner 
and  to  the  same  extent  as  corporations  incorporated 
and  organized  under  the  laws  of  said  State  of  Wash- 
ington are  authorized  to  do  by  the  laws  of  such  State. 
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This  plaintiff  further  alleges  that  a  majority  of 
its  stock  is  owned  by  citizens  of  the  United  States. 

III. 

That  the  defendants  are  and  each  is  and  during  all 
of  the  times  herein  mentioned  were  actual  citizens 
and  residents  of  the  State  of  Washington  and  each 
of  said  defendants  resides  and  did  reside  during  all 
of  the  times  herein  mentioned  in  the  County  of 
Pacific  in  said  State  of  Washington,  and  within  the 
jurisdiction  of  this  Court,  and  within  the  Western 
District  of  Washington,  and  within  the  Western  Di- 
vision thereof. 

IV. 

That  long  prior  to  the  institution  of  this  suit  and 
the  grievances  herein  complained  of,  the  United 
States  of  America  was  and  still  is  the  owner  in  fee 
of  that  certain  tract  of  land  situated  and  located 
within  the  County  of  Pacific  in  the  State  of  Wash- 
ington, the  same  being  an  island  in  the  Columbia 
River  near  the  mouth  of  said  river,  which  was  and  is 
generally  known  [6]  and  named  upon  all  official 
records,  maps,  and  plats  as  Sand  Island;  together 
with  all  tide  lands,  water  rights,  privileges,  and  ease- 
ments surrounding  and  adjacent  thereto  and  border- 
ing thereon ;  which  said  island  has  been  in  existence 
for  many  years  and  is  universally  known  and  de- 
scribed as  Sand  Island. 

That  said  Sand  Island  was,  by  proclamation  of  the 
President  of  the  United  States,  duly  issued  and 
published  on  the  29th  day  of  August,  1863,  reserved 
from  sale  for  military  purposes  and  for  military 
reservation  and  the  same  has  ever  since  been  held 
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and  reserved  as  such  by  the  United  States. 

That,  pursuant  to  an  act  of  Congress,  approved 
July  23,  1892  (27  Stat.  321),  granting  authority  to 
the  Secretary  of  War,  in  his  discretion,  to  lease  for 
a  period  of  not  to  exceed  five  years  such  property  of 
the  United  States  under  his  control  as  should  not  for 
the  time  he  required  for  public  use,  the  Secretary  of 
War  of  the  United  States  on  the  first  day  of  May, 
1908,  said  Sand  Island  then  being  under  the  control 
of  said  Secretary  of  War  and  then  not  required  for 
public  use,  by  writing  duly  executed  and  approved 
in  the  manner  pro\dded  by  law,  duly  leased  to  the 
plaintiff  for  a  good  and  valuable  consideration  the 
following  portion  of  ^Sand  Island,  same  being  desig- 
nated on  the  maps  and  plats  of  the  Government  sur- 
vey as  Sites  No.  2  and  3,  for  the  term  of  three  years 
from  said  date,  together  with  the  tide  lands,  water 
rights,  fishing  rights,  and  riparian  rights  adjacent 
thereto  to  the  navigable  channel  of  said  Columbia 
River;  which  said  portion  of  said  island  so  leased 
aforesaid  and  being  Sites  No.  2  and  3,  was  and  is  all 
the  frontage,  tide  lands,  riparian  rights,  water 
rights,  and  privileges  south,  and  the  high  lands 
north  of  a  line  drawn  on  the  line  of  low- water  mark 
on  the  Columhia  River  on  the  south  side  of  said 
island  beginning  at  a  point  4,000  feet  easterly  along 
low-water  miark  from  a  point  on  low-water  mark 
[7]  due  west  of  the  United  States  Monument  No.  4 
erected  on  Sand  Island  by  the  United  States  Gov- 
ernment surveyors,  and  so  marked;  thence  easterly 
along  the  said  shore  line  to  the  east  boundary  line  of 
Site  No.  4  on  said  Sand  Island,  said  point  being  a 
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point  on  said  low-wator  line  that  would  intersect  a 
north  and  south  line  781  feet  distant  east  of  the 
United  States  Monument  No.  6  erected  on  Sand 
Island  by  the  United  States  Government  surveyors, 
and  so  marked. 

That  upon  the  execution  and  delivery  of  said  issue 
aforesaid  this  plaintiff  immediately  entered  into  the 
possession  of  said  premises  and  of  the  whole  thereof. 

That  said  Sand  Island  and  the  premises  described 
in  said  lease,  namely  the  said  Sites  No.  2  and  3  above 
the  line  of  low-water  mark  consists  of  a  sandy  beach 
up  to  the  line  of  high  water  and  then  it  is  composed 
entirely  of  sand,  practically  no  vegetable  grows 
thereon  and  the  same  is  not  susceptible  to  cultivation 
or  agricultural  uses  and  contains  no  minerals  or 
phosphates  of  any  kind.  That  the  bed  of  said  river 
below  said  low^-water  mark  is  quite  level  with  a  hard 
sandy  bottom  with  quite  a  gradual  slope'  for  a  short 
distance  into  deep  Avaters.  That  said  'Sites  2  and  3 
aforesaid  are  on  the  south  side  of  said  Sand  Island 
and  are  on  the  north  shore  of  the  main  ships'  channel 
of  the  Columbia  River  and  within  the  jurisdiction  of 
this  Court  and  within  the  Western  District  and 
Western  Division  thereof,  and  that  the  main  channel 
of  the  Columbia  River  w^ashes  said  shore  of  said 
island  where  said  waters  are  navigated  by  all  the 
ocean-going  vessels,  and  all  the  vessels  that  carry  the 
conmierce  of  Washington  and  Oregon  navigate  such 
waters. 

That  said  premises  are  and  at  all  times  have  been 
of  great  value  for  the  right  of  fishery  thereon  and  the 
right  to     [8]     haul  and  land  seines  thereon  and  in 
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front  thereof,  and  to  operate  seines  from  the  shore 
into  the  waters  thereof  and  to  haul  same  on  the  shore 
thereof  for  the  purpose  of  catching  salmon  fish  dur- 
ing the  salmon  fishing  season  of  each  year  on  said 
river. 

That  said  premises  were  leased  to  this  plaintiff  by 
the  said  United  States  through  the  Secretary  of  War 
for  the  sole  purpose  of  being  used  and  employed  as  a 
fishery  and  for  the  sole  purpose  of  operating  seines 
for  catching  salmon  fish  from  the  shore  in  the  waters 
of  said  river  and  landing  the  same  on  the  shores. 

This  plaintiff  further  alleges  that,  under  the  laws 
of  the  United  States,  the  said  waters  are  required  to 
be  kept  free  from  obstructions  and  that  by  virtue  of 
said  laws  and  said  lease  aforesaid  plaintiff  is  entitled 
of  right  to  have  said  waters  and  said  channel  of  said 
river  free  and  unobstructed ;  and  is  entitled  of  right 
to  the  free,  unobstructed  ingress  to  and  egress  from 
said  premises;  and  is  entitled  of  right  to  the  exclu- 
sive right  of  operating  seines  for  the  purpose  of 
catching  salmon  fish  from  said  shores  in  the  waters 
of  said  river  and  landing  the  same  on  said  shores. 

Plaintiff  further  alleges  that  heretofore  and  on  the 
30th  day  of  June,  1908,  pursuant  to  the  laws  of  the 
'State  of  Washington,  this  plaintiff  duly  applied  to 
the  Fish  Commissioner  of  the  State  of  Washington 
for  a  license  to  operate  three  seines  upon  said  Sites 
2  and  3  aforesaid,  and  then  and  there  paid  the  said 
Fish  Commissioner  the  license  fee  exacted  by  the 
said  Fish  Commissioner  and  the  laws  of  the  State  of 
Washington,  to  wit,  the  sum  of  $15.00  for  license  iV. 
2391  and  $15.00  for  license  No.  2392  and  $15.00  for 
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license  No.  2393.  Thereupon  said  Pish  Commis- 
sioner [9]  duly  issued  to  plaintiff  three  licenses 
to  operate  seines  in  the  Columbia  River,  numbered 
respe(^tivel y  2391,  2392  and  2393 ;  and  thereupon  this 
plaintiff  was  entitled  of  right  to  operate  three  seines 
in  the  waters  of  the  Colimibia  River  within  the  State 
of  Washington  from  said  date  and  for  the  period  of 
one  year  thereafter. 

That,  on  the  second  day  of  July,  1008,  whilst  said 
lease  was  in  full  force  and  effect,  this  plaintiff  en- 
tered upon  the  said  leased  lands  aforesaid,  namely 
said  Sites  2  and  3  on  said  Sand  Island,  together  with 
its  three  seines  and  seining  outfit,  having  made 
preparation  to  engage  in  the  business  of  employing 
said  leased  premises  in  the  operation  of  said  seines 
for  the  purpose  of  taking  and  catching  salmon  fish. 

That  in  order  to  operate  seines  in  front  of  said 
Sites  2  and  3  it  is  necessary  that  the  waters  and  chan- 
nel of  said  river  be  free  and  unobstructed,  for  that  it 
is  necessary  to  lay  each  seine  out  into  the  waters  of 
said  river  a  distance  of  two  or  three  hundred  fath- 
oms, each  seine  being  about  that  long,  and  to  permit 
the  same  to  drift  with  the  tide  and  current  and  then 
to  haul  the  same  in  on  the  shore.  That  plaintiff  was 
proceeding  to  so  operate  its  said  seines,  under  its 
licenses  aforesaid  and  under  the  same  lease  afore- 
said, when  the  defendants  herein  wrongfully  and  un- 
lawfully and  in  violation  of  plaintiff's  rights  and  in 
violation  of  the  laws  of  the  United  States  which  pro- 
hibits the  placing  of  any  obsti^ctions  in  the  naviga- 
ble waters  of  said  river,  and  without  the  consent  of 
plaintiff,  but  against  plaintiff's  consent,  placed  in 
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the  channel  of  said  navigable  waters  of  said  Colum- 
bia River  directly  in  front  of  plaintiff's  leased  prem- 
ises and  in  front  of  said  Sites  2  and  3  aforesaid, 
certain  obstructions  to  the  navigation  of  said  waters 
consisting  [10]  of  large  stones  to  which  were  at- 
tached mre  cables  and  chains  and  large  timbers  for 
a  float  or  buoy.  That  said  obstructions  were  seven 
in  number  and  were  placed  in  the  waters  of  said 
river  about  fifty  to  one  hundred  feet  from  the  shore 
and  about  two  or  three  hundred  feet  apart.  That 
said  stones  and  anchors,  or  weights,  were  large  and 
of  great  weight  and  were  so  pla;ced  that  plaintiff 
could  not  operate  its  seines  in  the  waters  of  said 
river  and  could  not  land  its  seines  or  either  thereof 
on  the  shores  of  said  leased  premises  and  absolutely 
prevented  plaintiff  from  operating  seines  on  said 
lands  and  excluded  the  public  generally  from  oper- 
ating either  gill  nets,  drift  nets,  or  seines  in  the 
waters  of  said  river. 

That  plaintiff  thereafter  and  on  the  2d  day  of 
July,  1908,  at  great  labor  and  expense  and  time,  re- 
moved all  of  said  obstructions  and  was  proceeding  to 
operate  its  seines  in  said  waters  in  front  of  said 
premises  and  land  the  same  on  the  shores  thereof 
when  the  said  defendants,  again  on  the  4th  day  of 
July,  1908,  wrongfully  and  unlawfully  and  in  viola- 
tion of  the  laws  of  the  United  States  aforesaid  and 
against  plaintiff's  consent,  placed  six  more  of  said 
obstructions  in  front  of  said  premises  aforesaid  in 
practically  the  same  position  as  those  plaintiff  re- 
moved, that  is  to  say,  that  each  of  said  obstructions 
consisted  of  a  large  stone  or  stones  of  great  weight 
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to  whicli  were  attached  wire  cables  and  chains,  and 
the  same  were  phiced  on  the  bed  of  tlie  river  and  the 
float  or  buoy  of  huge  timbers  were  attached  at  the 
end  of  said  cables;  and  that  said  obstrnctions  were 
placed  from  fifty  to  one  hundred  feet  from  the  shore 
of  siiid  Sites  2  and  3  and  from  two  to  three  hundred 
feet  apart  and  in  such  a  position  as  to  absolutely  pre- 
vent plaintiff  from  oi)e rating  its  said  seines  and  to 
prevent  plaintiff  fnun  landing  its  seines  or  any  seine 
on  said  shore.     [11] 

That  said  obstructions  are  in  the  navigable  waters 
of  said  river  and  are  so  placed  as  to  prevent  the  free 
ingress  to  and  egress  out  from  said  premises  and  in- 
terferes with  and  prevents  free  access  to  said  prem- 
ises. 

That  the  defendants  threaten  to  and  will,  unless 
restrained  by  this  Court,  continue  to  place  other  of 
said  obstructions  in  said  w^aters  in  front  of  said  prem- 
ises ;  and  threaten  to  continue  to  use  and  employ  the 
same  and  will  do  so  unless  restrained  by  this  Court. 
That  said  obstructions  so  placed  and  those  threat- 
ened to  be  placed  are  not  placed  for  the  purpose  of 
trade  or  conmaerce  or  for  any  particular  use,  but  are 
placed  there  for  the  purpose  of  harassing  and  annoy- 
ing plaintiff  and  preventing  plaintiff  from  operating 
its  seines  and  interfering  with  and  obstructing  the 
free  ingress  to  and  egress  from  said  premises,  and 
none  are  placed  there  in  good  faith  and  are  and  each 
is  an  obstruction  to  the  navigation  of  said  river. 

This  plaintiff"  further  alleges  that  it  has  expended 
for  the  purchase  of  seines  and  appliances  necessary 
to  conduct  seining  operations  on  said  premises  and 
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shores  fully  $15,000.00,  and  has  employed  and  now 
has  in  its  employ  and  had  in  its  employ  at  the  institu- 
tion of  this  action  thirty-four  men,  and  was  and  is 
keeping  and  caring  for  twenty-four  horses,  all  neces- 
sary to  be  employed  and  used  in  operating  and  sein- 
ing grounds;  and  plaintiff  was  and  is  required  to 
expend  each  day  to  maintain  said  outfit  at  least 
$200.00.  That  plaintiff  is  required  to  pay  as  rental 
for  said  premises  the  sum  of  $5,175.00  per  annum. 
That  the  salmon  fish  on  the  Columbia  River  are  of 
great  value  and  ascend  the  river  only  at  certain  in- 
tervals during  each  year,  and  are  now  in  the  waters 
of  said  river  in  great  niunbers,  and  if  the  defendants 
are  permitted  to  maintain  said  obstructions,  plaintiff 
will  not  [12]  be  able  to  use  said  grounds  or  em- 
ploy its  seines  and  will  be  irreparably  damaged ;  that 
the  damages  will  amount  to  many  thousands  of  dol- 
lars, but  it  is  absolutely  impossible  to  measure  such 
damages  by  money,  for  it  is  impossible  to  ascertain 
how  many  fish  plaintiff  would  catch. 

That  the  said  trespass  herein  complained  is  con- 
tinuous and  the  defendants  will,  unless  restrained, 
continue  daily  to  place  said  obstructions  and  other 
obstructions  to  the  operation  of  plaintiff's  seines,  and 
will  daily  continue  to  exercise  the  exclusive  right  of 
fishery  in  front  of  said  premises  and  will  continue  to 
harass  and  annoy  plaintiff  and  prevent  from  ingress 
to  and  egress  from  said  premises. 

That  an  emergency  exists  and  plaintiff  is  entitled 
to  a  preliminary  injunction  enjoining  each  of  said 
defendants  from  maintaining  said  obstructions  and 
from  placing  any  obstructions  in  front  of  said  prem- 
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ises  or  in  the  waters  adjacent  thereto,  or  from  inter- 
fering witli  i)laintiff 's  ingress  to  and  egress  from  said 
premises  and  from  interfering  with  the  operation  of 
seines  on  the  shores  of  said  sands  and  from  interfer- 
ing with  the  landing  of  said  seines. 

That  the  obstructions  herein  complained  of  were 
placed  in  said  waters  without  any  authority  from  the 
Secretary  of  War,  or  any  officer  of  the  Government 
of  the  United  States,  and  were  placed  in  said  waters 
in  violation  of  the  law^s  of  the  United  States,  and  of 
the  State  of  Washington,  and  were  placed  therein  as 
aforesaid  for  the  sole  purpose  of  harassing  and  an- 
noying plaintiff  and  preventing  plaintiff  from  in- 
gress to  and  egress  from  said  premises  aforesaid. 

WHEREFORE  by  reason  of  the  premises  plain- 
tiff demands  judgment  and  decree,     [13] 

First:  That  this  Court  decree  that  an  emergency 
exists  in  this  case  and  that  a  preliminary  injunction 
be  issued  herein  enjoining  and  restraining  said  de- 
fendants and  each  of  them,  their  servants,  agents, 
and  employees  and  all  persons  acting  by,  through,  or 
under  them  from  placing  in  any  of  the  w^aters  of  the 
Columbia  River  in  front  of  or  adjacent  to  said  Sites 
No.  2  and  3  on  said  Sand  Island,  or  from  maintaining 
in  front  of  said  premises  in  said  waters  any  obstruc- 
tion whatever,  particularly  the  obstructions  now 
there  maintain  as  hereinbefore,  mentioned,  and  from 
any  interference  with  the  free  and  uninterrupted 
ingress  to  and  egress  from  said  premises. 

Second:  That  upon  the  final  hearing  herein  the 
injunction  be  made  perpetual,  and  that  all  obstruc- 
tions placed  in  said  waters  in  front  of  said  premises 
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be  abated  and  the  defendants  be  required  to  remove 
the  same,  and  upon  their  failure  to  do  so  that  plain- 
tiff be  entitled  to  do  so  at  the  cost  and  expense  of  said 
defendants. 

Third :  That  plaintiff  have  such  other  and  further 
judgment  and  decree  in  the  premises  as  to  this  Hon- 
orable Court  may  seem  equitable  and  just. 

G.  C.  FULTON, 
Attorney  for  Plaintiff. 
State  of  Oregon, 
County  of  Clatsop, — ss. 

I,  Samuel  Elmore,  being  first  duly  sworn,  depose 
and  say  that  I  am  vice-president  and  general  man- 
ager of  plaintiff  in  the  above-entitled  action;  and 
that  the  foregoing  Amended  Complaint  is  true,  as  I 
verily  believe. 

SAMUEL  ELMORE.     [14] 

Subscribed  and  sworn  to  before  me  this  first  day 
of  August,  1908. 

[Notarial  Seal]  G.  C.  FULTON, 

Notary  Public  for  Oregon. 
My  commission  expires  Dec.  28, 1909. 

State  of  Washington, 
County  of  Pacific, — ss. 

Due  service  of  the  within  Amended  Complaint  is 
hereby  accepted  in  said  county  and  State,  this  5th  day 
of  August,  1908,  together  with  a  copy  thereof. 
WELSH,  WELSH  &  O'PHELAN, 
Attorneys  for  Defendants. 

[Endorsed] :  Amended  Complaint.  Filed  U.  S. 
District   Court,  Western    District   of   Washington. 
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Aiij.  11.  IfMlS.     A.  Reeves  Ayres,  Clerk.     , 

Deputy.     [15] 


///  the  Circuit  Court  of  the  TJ^nited  States  for  the 
Western  District  of  Washington,  Western  Di- 
vision. 

COLUMBIA  RIVER  PACKERS'  ASSOCIA- 
TION, 

Plaintiff, 
vs. 

H.  S.  MeGOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,  WALTER  BUSSEY  and  L.  N. 
STENSLAND, 

Defendants. 

Bond  for  $2,000.00  for  Injunction. 

The  above-named  plaintiff  having  instituted  a  suit 
ill  the  above-entitled  court  asking  for  a  preliminary 
injunction  enjoining  and  restraining  the  above- 
named  defendants  from  the  doing  of  certain  acts  and 
things  in  the  complaint  mentioned,  and  the  said 
Court  being  advised  that  an  emergency  exists  and  has 
granted  said  restraining  order  and  has  fixed  the 
bonds  therefor  at  the  sum  of  $2,000.00; 

NOW,  THEREFORE,  we,  Columbia  River  Pack- 
ers' Association,  as  principal,  and  The  United  States 
Fidelity  &  Guaranty  Company  as  surety,  hereby  un- 
dertake that  the  above-named  plaintiff  will  pay  all 
damages  and  costs  which  may  accrue  by  reason  of 
the  injunction  or  restraining  order,  not  exceeding, 
however,  said  sum  of  $2,000.00. 


18         Cohmnhia  River  Packers'  Association 

IN  WITNESS  WHEREOF,  we  have  hereunto  set 
our  hands  and  seals  this  7th  day  of  July,  1908. 

COLUMBIA    RIVER    PACKERS'  ASSO- 
CIATION, 

By  SAMUEL  ELMORE, 

Vice-president. 
THE  UNITED  STATES  FIDELITY  AND 
GUARANTY  CO., 
[Seal  of  Surety  Co.]     By  DOUGLAS  R.  TATE, 

Its  Attorney  in  Fact. 

[Endorsed]  :  Filed  &  Approved  July  7,  1908.  A. 
Reeves  Ayres,  Clerk.  By  Saml.  D.  Bridges,  Deputy. 
[16] 


In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Western  Di- 
vision. 

COLUMBIA  RIVER  PACKERS'  ASSOCIA- 
TION (a  Corporation), 

Plaintiff, 
vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,  WALTER  BUSSEY  and  L.  N. 
STENSLAND, 

Defendants. 

Bond  for  $10,000.00  for  Injunction. 
WHEREAS  the  above-named  plaintiff  has  insti- 
tuted an  action  in  the  above-entitled   court  against 
the  above-named  defendants  praying,  among   other 
things,  for  an  injunction  and  restraining  order  pen- 
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dente  lite;  and  said  injunction  having  been  heretofore 
issued  upon  an  order  requiring  the  said   defendants 
to  appear  before  the  above-entitled  eoui*t  at  the  court- 
rooms tliereof  at  Seattle,  King  County,  Washington, 
on  Monday,  July  20,  1908,  at   10  o'clock  A.  M.  and 
show  cause  why  such  preliminary  injunction  should 
not  continue  in  force.     And  said  parties  having  ap- 
peared before  said  court  at  said  time  and  such  pro- 
ceedings were  then  and  there  had  that  the  said  hear- 
ing was  continued  until  the  first  Monday  in  Septem- 
ber, to  wit,  Monday,  September  7,  1908,  at  the  court- 
rooms of  the  above-entitled  court;  and  said  prelim- 
inary injunction  was  by  order  of  the  Court  continued 
in  force  until  said  date  and  until  the  further  order  of 
the  Court,  and  the  plaintiff  was  required  to  give  an- 
other bond  in  the  sum  of  $10,000.00  for  a  continuation 
of  such  injunction; 

NOW  THEREFORE  we,  Columbia  River  Pack- 
ers' Association,  a  corporation,  plaintiff,  and  United 
States  Fidelity  and  Guaranty  Company,  as  surety, 
hereby  undertake  that  the  above-named  plaintiff 
[17]  will  pay  all  damages  and  costs  which  may 
accrue  to  the  defendants  by  reason  of  said  injunction 
or  restraining  order,  not  exceeding  however  the  sum 
of  $10,000.00. 

IN  WITNESS  WHEREOF  we  have  hereunto  set 
our  hands  and  seals  this  21st  day  of  July,  1908. 
[Seal  of  Columbia  River  Packers'  Assn.] 

COLUMBIA    RIVER    PACKERS'  ASSO- 
CIATION, 

By  S.  ELMORE,     [Seal] 
Vice-president. 
[Seal  of  Surety  Company] 
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THE  UNITED  STATES  FIDELITY  AND 
GUARANTY  CO., 

DOUGLAS  E.  TATE,     [Seal] 

Attorney  in  Fact. 

[Endorsed]:   Filed  July  24th,  1908.     A.  Reeves 
Ayres,  Clerk.     [18] 


In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Western  Di- 
vision. 

COLUMBIA  RIVER  PACKERS'  ASSOCIA- 
TION, 

Plaintiff, 

vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,  WALTER  BUSSEY  and  L.  N. 
STENSLAND, 

Defendants. 

Restraining  Order. 

Now  on  this  day  came  on  to  be  heard  the  above- 
entitled  cause  before  the  above-entitled  court  on  the 
application  of  the  plaintiff  for  a  preliminary  injunc- 
tion. And  the  Court,  on  reading  the  bill  of  com- 
plaint filed  by  the  complainant  herein,  and  on  motion 
of  G.  C.  Fulton,  Esq.,  its  solicitor. 

IT  IS  ORDERED  BY  THE  COURT  that  this 
cause  be  and  the  same  is  hereby  set  for  hearing  be- 
fore this  Court  at  Seattle,  King  County,  Washington, 
on  the  20th  day  of  July,  A.  D.  1908,  at  ten  o'clock 
A.  M.  at  the  courtroom  in  the  above-entitled  court; 


vs.  II.  S.  McGoirati  cf  ,ij,  21 

and  till'  said  defeudauts  are  hereby  required  to  then 
and  tlier(>  ap]X'ar  to  show  cause,  if  any,  why  an  in- 
.jun<'tion  sliould  not  be  issued  enjoining  and  restrain- 
ing said  defendants  from  the  doing  of  the  acfts  and 
things  eomphained  of  in  complainant's  complaint; 

On  the  ai)plication  of  said  complainant  for  an  in- 
junction pendente  lite,  it  appearing  to  the  Court  that 
an  emergency  exists,  and  that  the  complainant  is  en- 
titled to  such  injunction,  and  the  said  complainant 
having  filed  herein  its  bond  \vith  sufficient  surety  ap- 
proved by  the  clerk,  in  the  sum  of  Two  Thousand 
Dollars  ($2,000); 

IT  IS  FURTHER  ORDERED  BY  THE  COURT 
that  the  said  defendants  and  each  of  them,  and  all 
persons  acting  by,  through  or  under  them,  their  ser- 
vants, agents  and  employees,  are  hereby  [19]  en- 
joined and  restrained  until  the  further  order  of  the 
Court  in  the  premises,  from  in  any  manner  interfer- 
ing with  the  free  ingress  to  and  egress  from,  and 
from  placing  or  maintaining  any  obstruction  or 
anchor  or  killock,  or  any  timber,  log  or  appliance 
whatever,  that  will  interfere  with  the  use  of  a  seine 
floating  upon  and  navigating  the  waters  of  the 
Colmnbia  River  in  front  of  or  adjacent  to  Sites  Num- 
bered Two  (2)  and  Three  (3)  on  Sand  Island  in  the 
County  of  Pacific  in  the  State  of  Washington,  the 
shore  line  of  said  Sites  numbered  (2)  and  Three  (3) 
being  described  as  follows : 

Beginning  at  a  point  4000  feet  easterly  along  low- 
w^ater  line  from  a  point  on  low-water  line  due  west 
of  United  States  Monument  No.  4  erected  on  Sand 
Island  by  the  United  States    Government    Survey; 
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thence  easterly  along  the  said  shore  line  to  east 
boundary  line  of  Site  No.  4  on  said  Sand  Island,  said 
point  being  a  point  on  said  low-water  line  that  will 
intersect  a  north  and  south  line  781  feet  east  of 
United  States  Monument  No.  6  on  said  Sand  Island. 
That  Sand  Island  referred  to  herein  is  the  island  that 
is  generally  known  and  recognized  on  all  official 
records,  maps  and  plats  as  San  Island,  and  is  an 
island  located  on  the  Columbia  Eiver  opposite  the 
town  of  Ilwaco  between  the  County  of  Pacific  in  the 
State  of  Washington  and  the  County  of  Clatsop,  in 
the  State  of  Oregon,  and  on  the  north  shore  of  the 
main  channel  of  the  Columbia  River. 
Dated  July  7th,  1908. 

C.  H.  HANFORD, 
Judge. 

RETURN  ON  SERVICE  OF  WRIT. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed restraining  order  on  the  therein  named  H.  S. 
McGowan,  J.  P.  Coyle,  and  Erick  Lindstrom  at  Mc- 
Gowan,  Wash. ;  and  Walter  Bussey  and  L.  N.  Stens- 
land,  whose  true  name  is  I.  N.  Stensland,  at  Chinook, 
Washington,  by  handing  to  and  leaving  a  true  and 
correct  copy  thereof  with  H.  S.  McGowan,  Erick 
Lindstrom  &  J.  P.  Coyle  at  McGowan,  [20]  Wn. ; 
and  Walter  Bussey  and  I.  N.  Stensland  personally  at 
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Chinook,  Washington,  in  said  District  on  the  eighth 
day  of  July,  A.  D.  1908. 

C.  B.  HOPKINS, 
U.  S.  Marshal. 
By  J.  F.  Statter, 
Deputy. 
Dated  at  Tacoma,  Washington,  on  this  9th  day  of 
July,  A.  D.  1908. 

Marshal  s  fees,  $10.00.  '^ 

[Endorsed] :  Filed  U.  S.  Circuit  Court,  Western 
District  of  Washington.  Jul.  7,  1908.  A.  Reeves 
Ay  res.  Clerk.    ,  Deputy.     [21] 


In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Western  Di- 
vision. 

COLUMBIA  RIVER  PACKERS'  ASSOCIA- 
TION, 

Plaintiff, 

vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,  WALTER  BUSSEY  and  L.  N. 
STENSLAND, 

Defendants. 
Answer  of  Defendant,  H.  S.  McGowan,  in  Equity. 
The  defendant,  H.  S.  McGowan,  now  and  at  all 
times  hereinafter  saving  to  himself  all  and  all  man- 
ner of  benefit  of  exception  or  otherwise,  that  can 
or  may  be  had  or  taken  to  the  many  errors,  uncer- 
tainties, and  imperfections,   in  the  plaintiff's  said 
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amended  bill  of  complaint,  in  the  above-entitled  ac- 
tion contained,  for  answer  thereto  says,  admits,  al- 
leges and  denies  as  follows: 

1. 

This  defendant  admits  that  plaintiff  is  now  and 
was  at  all  the  times  mentioned  in  its  amended  com- 
plaint, a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Oregon,  and 
that  it  was  and  is  a  citizen  of  said  State  and  that  its 
office  and  place  of  business  is  in  Astoria  in  said 
State;  and  this  defendant  admits  that  plaintiff  is 
now  and  was  at  all  of  the  times  mentioned  in  plain- 
tiff's amended  complaint  authorized  and  empowered 
by  its  articles  of  incorporation,  to  own,  possess  and 
acquit,  real  estate  and  personal  property. 

This  defendant  denies  that  plaintiff  is  now  and 
was  at  all  of  the  times  in  its  amended  complaint 
mentioned  or  that  it  is  now  or  that  it  ever  was  au- 
thorized and  empowered  or  authorized  or  empowered 
by  its  articles  of  incorporation  or  otherwise  to  [22] 
engage  in  the  business  of  taking  and  catching  or  of 
taking  or  catching  and  dealing  generally  or  other- 
wise in  salmon  and  other  fish  or  in  salmon  or  in 
other  fish,  for  trade  and  profit  or  for  trade  or  profit. 
This  defendant  denies  that  plaintiff  is  or  was  at  any 
time  whatever  or  at  all  authorized  and  empowered 
by  its  articles  of  incorporation  or  that  it  ever  was 
authorized  or  empowered  by  its  articles  of  incorpo- 
ration to  engage  in  the  business  of  operating  of  all 
kinds  of  fishing  appliances  or  of  any  kind  of  fishing 
appliances  in  the  Columbia  Eiver  and  the  waters 
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thorci^f  or   in   the   rolnmbia   "Rivor   or   tho   waters 
Uicreof. 

2. 

This  defendant  admits  that  on  or  about  the  9th 
of  July,  190(^  plaintiff  eaused  to  be  filed  and  reeorded 
ill  the  office  of  the  Secretary  of  State  of  the  State  of 
Washinj]:ton,  a  certified  copy  of  its  articles  of  in- 
coi7)oration,  duly  certified  to  by  the  Secretary  of 
State  of  the  State  of  Oregon;  and  that  plaintiff  also 
filed  in  said  office  of  the  Secretary  of  State  of  the 
State  of  Washington,  a  writing  signed  by  the  vice- 
president  of  plaintiff,  and  attested  by  the  plaintiff 
corporation  seal,  wherein  and  whereby  said  plaintiff 
therein  constituted  and  appointed  R.  A.  Hawkins, 
of  Pacific  County,  Washington,  its  agent  to  accept 
service  of  process  in  any  action  or  suit  brought  by 
or  against  plaintiff,  wdthin  the  State  of  Washington, 
or  in  which  plaintiff  should  be  a  party  in  said  State ; 
and  that  said  writing  contained  the  name  of  said 
agent,  namely,  R.  A.  Hawkins,  together  with  his  place 
of  residence,  as  Ilwaco,  Pacific  County,  State  of 
Washington ;  but  this  defendant  denies  that  plaintiff 
was  or  is  authorized,  at  any  time  whatever  or  at  all,  by 
the  laws  of  the  State  of  Washington  or  otherwise,  to 
perform  every  act  and  transact  or  to  perform  any 
act  or  transact  any  kind  of  business  within  the 
State  [23]  Washington,  in  the  same  manner  and 
in  the  same  extent  or  in  the  same  manner  or  to 
the  same  extent  as  corporations  incorporated  and 
organized  under  the  laws  of  said  State  of  Washing- 
ton, are  authorized  to  do  b}^  the  laws  of  said  State. 

That  as  to  whether  a  majority  of  the  capital  stock 
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of  plaintiff  is  owned  by  citizens  of  the  United  States, 
this  defendant  has  not  sufficient  knowledge  or  infor- 
mation on  which  to  base  a  belief  and  therefore  de- 
nies the  same. 

3. 

Defendant  admits  paragraph  number  three  of 
plaintiff's  amended  complaint. 

4. 

This  defendant  denies  that  prior  to  the  institution 
of  the  above-entitled  action  or  at  any  other  time 
whatever  or  at  all,  that  the  United  States  of  America 
was  and  is  or  that  the  United  States  of  America  was 
or  is  the  owner  in  fee  or  otherwise  or  at  all  of  that 
certain  tract  of  land,  situated  within  the  County  of 
Pacific,  and  the  State  of  Washington,  the  same 
being  an  island  in  the  Columbia  River,  in  said  Pa- 
cific County,  Washington,  and  which  is  generally 
named  and  known  as  Sand  Island;  and  this  defend- 
ant denies  that  the  United  States  of  America  at  any 
time  or  at  all  ever  owned  Sand  Island  or  any  part 
thereof  whatever  or  at  all ;  and  this  defendant  denies 
that  at  the  time  of  this  action  or  at  any  other  time 
whatever  or  at  all,  that  the  United  States  of  America 
owned,  or  that  the  United  States  of  America  is  the 
owner  of  said  Sand  Island  or  any  part  thereof,  or  of 
all  or  of  any  of  the  tide  lands  or  all  or  any  of  the 
water  rights  or  all  or  any  of  the  privileges  or  any 
easements,  surrounding  or  adjacent  thereto,  and 
surrounding  and  adjacent  thereto  and  bordering 
thereon.     [24] 

This  defendant  denies  that  the  United  States  of 
America  was  at  the  time  of  the  commencement  of 
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the  above-entitled  action  or  at  any  other  time  what- 
ever or  at  all,  or  that  it  is  the  owner  of  any  tide 
land  water  rights  or  privileges,  or  easement  sur- 
rounding or  adjacent  to  Sand  Island  defendant  al- 
leges is  an  island  in  the  Columbia  River  situated  in 
Pacific  County,  Washington. 

This  defendant  admits  that  Sand  Island  is  an 
island  in  the  Columbia  River,  in  Pacific  County, 
Washington,  and  is  known  as  and  described  as  Sand 
Island. 

This  defendant  denies  that  said  Sand  Island  was, 
by  proclamation  by  the  President  of    the    United 
States,  duly  issued  and  published  on  the    29th    of 
August,  1863,  or  at  any  other  time  whatever  or  at  all 
reserved  from  sale,  for  military  purposes  or  for  any 
other  purpose  or  for  military  reservations,  or  for  any 
other  reservation;  and  denies  that  the  same  has  ever 
since  the  29th  of  August,  1863,  been  held  and  re- 
served for  military  and  for  military  purposes,  and 
for  military  reservations;  and  denies  that  the  same 
has  ever  been  held  and  reserved  by  the  United  States 
at  any  time  whatever  or  at  all,  for  military  purposes 
and  for  military  reservations  or  for  military  pur- 
poses or  for  military  reservations  or  for  any  other 
purposes  whatever  or  at  all. 

This  defendant  denies  that  the  Secretary  of  War, 
from  the  first  day  of  May,  1908,  or  at  any  other  time 
whatever  or  at  all,  leased  to  the  plaintiff  any  tide 
lands,  water  rights,  fishing  rights,  in  the  Columbia 
River,  or  in  the  Columbia  River;  that  defendant  de- 
nies that  pursuant  to  an  act  of  Congress,  approved 
July  23,  1892,  granting  authority  to  the  Secretary 
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of  War  in  his  discretion  to  lease  for  a  period  of  not 
to  exceed  [25]  five  years,  such  property  in  the 
United  States  under  his  control,  as  should  not  be 
required  for  public  use;  and  denies  that  the  Secre- 
tary^ of  War  of  the  United  States  on  the  first  day  of 
May,  1908,  or  at  any  other  time  leased  to  the  plain- 
tiff, any  tide  lands,  water  rights,  fishing  rights,  or 
any  riparian  rights  adjacent  to  Sand  Island  or  to 
the  navigable  channel  of  the  said  Columbia  River. 
Defendant  denies  that  the  Secretary  of  War  of  the 
United  States,  on  the  first  day  of  May,  1908,  or  at 
any  other  time,  leased  to  plaintiff,  for  a  valuable  con- 
sideration, or  at  all  the  following  portions  of  Sand 
Island,  to  wit:  Sites  numbered  Two  and  Three,  for 
the  term  of  three  years  or  for  any  other  time,  together 
with  the  tide  lands  or  any  lands,  or  water  rights, 
or  fishing  rights,  or  riparian  rights  adjacent  to  said 
Sand  Island;  and  denies  that  the  Secretary  of  War 
at  any  time  whatever  or  at  all  leased  to  plaintiff  tide 
lands  or  water  rights,  or  fishing  rights,  or  riparian 
rights  adjacent  to  Sand  Island  or  any  part  thereof. 

And  this  defendant  denies  that  the  Secretary  of 
War,  on  the  first  day  of  May,  1908,  or  at  any  other 
time  whatever  or  at  all  leased  all  or  any  of  the  front- 
age or  tide  lands  or  any  of  the  riparian  rights  or  any 
water  rights  or  any  privilege  whatever  or  at  all  of 
said  Sand  Island  to  plaintiff. 

Defendant  denies  that  the  Secretary  of  War  of 
the  United  States  leased  to  the  plaintiff  on  May  first, 
1908,  or  at  any  other  time,  or  at  all,  any  portion  of 
said  Sand  Island,  comprising  any  frontage  or  any 
tide  lands,  or  any  riparian  rights,    or    any    water 
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ri<;hts,  south  from  hi^h  lands,  north  of  the  line 
drawn  on  the  line  of  low-water  mark  on  the  Colum- 
hia  River,  on  the  south  side  of  said  island,  bec^inning 
at  a  point  4000  feet  east  along  low-water  mark  due 
west  of  the  United  States  Monument  Number  [26] 
Four  on  Sand  Island,  and  thenee  east  along  the  said 
shore  line  to  the  east  boundary  line  from  Monument 
Number  4  on  said  Sand  Island.  Said  point  being  a 
point  on  said  low-water  line  that  would  intersect  the 
north  and  south  line  781  feet  distant,  east  of  the 
United  States  Monument  Number  Six,  erected  on 
Sand  Island,  by  the  United  States  Government  sur- 
veyor; and  denies  that  the  Secretary  of  War  ever 
leased  to  plaintiff  at  any  time  whatever  or  at  all, 
any  frontage,  tide  lands,  or  tide  lands,  or  riparian 
rights,  or  or  any  water  rights  or  any  privileges 
whatever  on  said  Sand  Island  or  that  the  Secretary 
of  War  leased  any  of  the  frontage  or  any  of  the 
tide  lands  or  any  riparian  rights  or  any  water  rights, 
fronting  or  abutting  or  adjacent  to  or  in  the  waters 
surrounding  said  Sand  Island. 

Defendant  further  denies  that  the  plaintiff  ever 
leased  from  the  United  States  Government,  or  from 
the  Secretary  of  War  of  the  United  States,  any  tide 
lands  or  riparian  rights  or  any  rights  or  privileges 
w^hatever  in  the  waters  of  the  Columbia  River  in  or 
surrounding  said  Sand  Island,  excepting  that  de- 
fendant admits  that  Sand  Island  is  an  island  situated 
within  the  said  Columbia  River,  in  Pacific  County, 
Washington;  and  that  the  Secretary  of  War  of  the 
United  States  did,  on  or  about  the  first  day  of  May, 
1908,  purport  to  lease  to  plaintiff  Site  Number  2  and 
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Site  Number  3;  and  that  said  Site  Number  2  and  the 
boimdaries  thereof  are  described  as  follows:  The 
west  boundary  corresponds  with  the  east  boundary 
of  Site  Number  One,  and  the  east  boundary  is  marked 
by  a  line  due  south  from  the  United  States  Monu- 
ment Number  5,  to  low  water ;  and  that  the  bound- 
aries of  Site  Number  One  are  as  follows,  to  wit :  The 
north  boundary  is  marked  by  a  line  drawn  due  west 
from  the  United  States  Monument  Number  Four,  to 
the  intersection  of  the  low- water  line,  the  east  [27] 
boundary  is  marked  by  a  line  due  south  from  the 
point  1314.5,  due  west  of  the  United  States  Monu- 
ment Number  Four,  to  the  intersection  with  low- 
water  line;  and  that  Site  Number  Three  is  described 
as  follows,  to  wit:  The  west  boundary  corresponds 
with  the  east  boundary  of  Site  Number  Two,  and  the 
east  boundary  is  marked  by  a  line  due  south  to  low 
water,  from  a  point  781  feet  due  east  of  the  United 
States  Monument  Number  Six. 

And  this  is  the  pretended  lease  which  plaintiff 
alleges  in  its  amended  complaint;  and  this  defendant 
denies  that  the  Secretary  of  War  of  the  United 
States  ever  at  any  time  whatever  or  at  all  ever  leased 
or  pretended  to  lease  to  plaintiff  any  fishing  rights 
in  the  waters  surrounding  said  Sand  Island  in  the 
Pacific  County,  State  of  Washington. 

This  defendant  further  answering  says  and  avers : 
That  neither  the  Secretary  of  War  of  the  United 
States  nor  the  United  States  has  any  power  and 
never  did  have  any  power  or  authority  whatever  to 
lease  to  plaintiff  or  to  any  other  person  any  riparian 
or  fishing  rights,  nor  the  right  to  fish  for  salmon 
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fish  in  the  waters  of  the  Columbia  River  within  Pa- 
cific County,  Washington;  and  that  the  Sand  Island 
which  is  mentioned  and  described  in  plaintiff's 
amended  complaint  is  not  the  Sand  Island  which  the 
President  of  the  United  States  by  proclamation  duly 
issued  and  published  on  the  29th  day  of  August, 
1863,  reserved  from  sale  for  military  purposes  and 
for  military  reservations  or  for  military  reserva- 
tions; and  this  defendant  is  informed  and  believes 
and  on  his  best  information  and  belief  alleges  and 
says:  That  the  Sand  Island  which  the  President  of 
the  United  States,  by  proclamation,  duly  issued  and 
published  on  the  29th  day  of  August,  1863,  reserved 
from  sale  for  military  purposes,  and  for  military 
reservations,  did  long  prior  to  the  commencement  of 
[28]  this  action,  and  prior  to  January  first,  1908, 
became  submerged  with  the  water  of  the  Columbia 
River  and  it  ceased  to  exist  prior  to  January  the  first, 
1908,  and  at  no  time  since  has  existed. 

Defendant  denies  that  upon  the  execution  and 
delivery  of  said  purported  lease  or  of  any  lease, 
that  plaintiff  immediately  entered  into  the  posses- 
sion of  said  premises,  or  of  any  part  thereof,  or  that 
plaintiff  immediately  after  the  first  of  May,  1908, 
entered  into  the  possession  of  said  premises  or  any 
part  thereof,  excepting  that  defendant  admits  that 
on  the  2d  and  3d  day  of  July,  1908,  and  since  said 
time  plaintiff  did  go  upon  said  Sand  Island  and  did 
unlawfully  trespass  upon  and  unlawfully  fish  for 
salmon  fish  on  the  locations  of  this  defendant  set 
nets  hereinafter  described. 

Defendant  denies  that  said  Sites  Number  Two 
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and  Three  as  aforesaid,  and  mentioned  in  plaintiff's 
amended  complaint,  are  on  the  south  side  of  said 
Sand  Island,  or  that  either  of  them  is  on  the  south 
side  of  said  Sand  Island;  and  denies  that  said  Sites 
Number  Two  and  Three  or  any  or  either  of  them 
are  on  the  north  shore  of  said  main  ship  channel,  but 
defendant  admits  that  said  sites  are  on  the  said  Sand 
Island  and  that  said  Sand  Island  is  on  the  north 
shore  of  said  main  ships'  channel  on  the  Columbia 
River. 

Defendant  admits  that  said  Sand  Island  and  said 
sites  are  within  the  jurisdiction  of  this  Court  and 
are  within  the  Western  District  and  Western  Divi- 
sion thereof;  and  that  the  water  of  the  Columbia 
River  washes  said  shore  of  said  Sand  Island;  and 
defendant  denies  that  said  waters  which  are  in  close 
proximity  to  said  Sand  Island,  are  navigated  by  the 
ocean-going  or  any  of  the  ocean-going  vessels  or  any 
vessel  whatever  or  at  all;  and  defendant  denies  that 
all  the  vessels  that  carry  or  [29]  that  any  vessel 
that  carries  the  commerce  of  said  States  of  Washing- 
ton and  Oregon,  or  either  of  said  States,  navigate 
said  waters,  excepting  that  said  defendant  does  ad- 
mit that  the  Columbia  River  is  a  navigable  stream; 
and  that  vessels  which  carry  the  commerce  of  Wash- 
ington and  Oregon  navigate  in  the  main  ships'  chan- 
nel of  said  Columbia  River;  and  defendant  admits 
that  said  Sand  Island,  which  is  now  situated  within 
the  Columbia  River,  and  within  Pacific  County, 
Washington,  is  surrounded  on  the  south  side  of  Sand 
Island  by  the  waters  of  the  Columbia  River;  de- 
fendant denies  that  said  Sites  Number  Two  and 
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Threo  or  any  of  tbeni,  cxtciul  beyond  the  lino  of  low 
water  in  said  Columbia  River. 

Defendant  denies  tbat  Sand  Island  or  said  Sites 
Number  Two  and  Three  or  either  of  them  have  any 
riparian  ri«^hts  or  that  the  lessors  or  any  person 
cdaimini;  title  thereto  have  any  riparian  rights  be- 
yond the  line  of  ordinary  high  tide  in  the  waters  of 
the  said  river. 

That  as  to  whether  or  not  said  Sand  Island  con- 
tains any  mineral  or  phosphate,  of  any  kind,  this  de- 
fendant does  not  have  any  knowledge  or  informa- 
tion, sufficient  to  form  a  belief  and  therefore  denies 
that  said  Sand  Island  does  not  contain  any  mineral 
or  phosphate. 

Defendant  denies  that  said  premises  of  said  Sand 
Island  or  said  Sites  Number  Two  and  Three  or  any 
or  either  of  them  are  or  at  any  time  have  been  of 
great  value  or  of  any  value  whatever  or  at  all  for 
the  right  of  fisheries  thereon. 

This  defendant  denies  that  said  premises  or  any 
or  either  of  them,  that  is,  said  Sand  Island  or  said 
Sites  Number  Two  and  Three  or  either  of  them  were 
leased  to  plaintiff  by  the  said  United  States  or  the 
Secretary  of  War  for  the  sole  purpose  [30]  of 
being  used  and  employed  as  a  fishery  or  for  the  pur- 
pose of  being  used  as  a  fishery  or  for  the  sole  pur- 
pose of  operating  seines  or  any  seines  for  catching 
salmon  fish  from  the  shore,  and  the  waters  of  said 
river,  and  landing  the  same  on  the  shore;  and  this 
defendant  denies  that  said  Secretary  of  War  of  the 
United  States  or  the  United  States,  or  any  or  either 
of  them,  had  any  right  to  lease  to  plaintiff  or  to  any 
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other  person  the  waters  of  said  river  or  any  part 
thereof  for  the  purpose  of  catching  salmon  fish  or 
for  the  purpose  of  operating  seines  for  the  purpose 
of  catching  salmon  fish  in  the  waters  of  said  river; 
and  denies  that  the  Secretary  of  War  had  any  right 
or  authority  to  lease  to  plaintiff  said  Sand  Island 
or  any  part  thereof  for  the  purpose  of  fishing  in 
the  waters  of  said  Columbia  River;  and  denies  that 
United  States  or  the  Secretary  of  War  thereof  leased 
to  plaintiff  said  Sites  Number  Two  and  Three  for 
the  purpose  of  authorizing  plaintiff  to  fish  in  the 
waters  of  said  Columbia  River. 

And  this  defendant  says  and  avers  that  the  Sec- 
retary of  War  of  the  United  States  has  no  authority 
and  is  not  and  was  not  authorized  to  lease  to  plain- 
tiff the  right  to  fish  in  the  waters  of  the  Columbia 
River,  within  Pacific  County,  Washington;  and  had 
no  authority  to  lease  to  plaintiff  or  to  give  to  plain- 
tiff the  right  to  fish  for  salmon  fish  in  the  waters  of 
the  Columbia  River,  within  Pacific  County,  Wash- 
ington. 

This  defendant  denies  that  under  the  laws  of  the 
United  States  or  otherwise,  the  said  waters  are  re- 
quired to  be  kept  free  from  obstruction;  and  denies 
that  by  virtue  of  said  laws,  and  said  lease,  as  afore- 
said, or  either  of  them,  plaintiff  is  entitled  of  right 
to  have  said  waters  on  said  channel  of  said  river 
free  and  unobstructed;  or  that  plaintiff  is  entitled 
[31]  to  have  said  waters  free  and  unobstructed; 
and  denies  that  plaintiff  is  entitled  of  right  or  at  all 
to  the  free  and  unobstructed  ingress  to  and  egress 
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from  said  premises;  and  denies  that  plaintiff  has  any 
right  of  ingress  to  and  egress  from  said  premises; 
and  denies  that  plaintiff  is  entitled  of  right  to  thj 
exclusive  riglit  of  operating  seines  for  the  purpose 
of  catching  salmon  fish  in  the  waters  of  said  river  and 
landing  the  same  on  said  shore;  and  defendant  denies 
that  plaintiff  is  entitled  to  the  exclusive  right  of 
catching  salmon  fish  in  the  waters  of  said  river  in 
front  of  Sites  Number  Two  and  Three  or  in  front  of 
any  or  either  of  them;  and  denies  that  plaintiff  has 
any  right  whatever  of  catching  salmon  fish  in  the 
waters  of  said  Columbia  River  beyond  low  tide,  and 
m  front  of  said  Sites  Number  Two  and  Three 

Defendant  denies  that  plaintiff    on   the    30th    of 
June,  1908,  or  at  any  other  time  applied  to  the  Fish 
Commissioner  of  the  State  of  Washington  for  a  li- 
cense to  operate  three  seines  or  any  seine  upon  said 
Sites  Number  Two  and  Three  or  any  or  either   of 
them.     But  this  defendant  admits  that  on  or  about 
the  30th  of  June,  1908,  plaintiff  paid  to  the  Fish 
Commissioner  a  license  fee  exacted  by  the  Fish  Com- 
missioner of  the  State  of  Washington   for  licenses 
number  2391,  2892  and  2398 ;  and  that  thereupon  said 
Fish  Commissioner  issued  to  plaintiff  three  licenses 
to  operate  seines  in  the  Columbia  River,  numhered 
respectively,  2391,  2392,  and  2398;  and  defendant  de- 
nies that  thereupon  plaintiff  was  entitled  to  operate 
three  seines  or  any  seine  in  the  waters  of  the  Colum- 
bia River  within  the  State   of   Washington,  for   a 
period  of  one  year  thereafter,  or  at  any  time  or  at  all 
and  defendant  denies    that    plaintiff    was    entitled 
to  operate  said  three  seines  or  any  seine  or  any  seine 
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for  the  purpose  of  catching  [32]  salmon  fish  in 
the  waters  of  the  Columhia  River  in  front  of  said 
S-itcs  Number  Two  and  Three,  and  below  low  water, 
in  the  waters  of  the  Columbia  River,  in  front  of  said 
siites;  and  defendant  denies  that  plaintiff  was  at  any 
time  or  is  now  entitled  to  operate  any  seine  for  the 
purpose  of  catching  salmon  fish  below  low  water  in 
the  Cohmibia  River,  in  the  State  of  Washington,  in 
front  of  said  Sites  Number  Two  and  Three  or  either 
of  them  beyond  low  water. 

This  defendant  denies  that  on  the  2  of  July,  1908, 
or  at  any  other  time  or  at  all  that  the  plaintiff  was 
entitled  to  operate  three  seines  or  any  seine  whatever 
in  front  of  said  Sites  Number  Two  and  Three  beyond 
the  line  of  low  tide  in  the  waters  of  the  Columbia 
River  and  denies  that  plaintiff  was  entitled  at  said 
time  or  at  any  other  time  whatever  or  at  all,  or  that 
plaintiff  is  now  entitled  to  operate  any  seine  in  front 
of  said  Sites  Number  Two  and  Three  or  any  or  either 
of  them  in  the  waters  and  channel  or  in  the  waters 
or  channel  of  said  Columbia  River. 

Defendant  denies  that. this  defendant  or  that  any 
of  the  defendants  in  the  above-entitled  action  wrong- 
fully and  unlawfully  or  wrongfully  or  unlawfully  or 
in  violation  of  plaintiff 's  rights  or  in  violation  of  the 
laws  of  the  United  States,  or  in  violation  of  any  law, 
placed  in  the  channel  of  said  navigable  water  of  said 
Columbia  River,  in  front  of  plaintiff's  leased  prem- 
ises or  in  front  of  any  leased  premises  of  plaintiff  or 
in  front  of  Sites  Number  Two  and  Three  as  afore- 
said, certain  obstructions ;  or  that  defendants  or  any 
of  them  placed  any  obstruction  in  or  to  the  naviga- 
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tinii  of  said  waters  or  in  said  waters;  and  denies  that 
defendants  or  either  of  them  have  placed  any  ob- 
struction wliatever  in  the  channel  of  said  [33] 
naviiral»le  waters  of  the  Oohnnbia  Kiver  or  in  the 
waters  of  said  Columbia  River;  and  denies  that 
plaintiff  had  any  right  on  July  2.  1908,  or  at  any 
other  time,  or  that  plaintiff  now  has  any  right  to 
operate  its  said  seines  or  any  seine  under  its  licenses 
or  otherwise  oi"  at  all  in  front  of  said  Sites  Number 
Two  and  Three,  below  the  line  of  low  tide  in  the 
waters  of  the  Columbia  River  within  Pacific  County, 
Washington ; 

Defendant  denies  that  this  defendant  or  that  any 
of  the  of  the  defendants  on  July  2,  1908,  or  at  any 
other  time  whatever  or  at  all  have  placed  or  main- 
tained any  obstruction  to  the  navigation  of  said 
waters,  consisting  of  large  stones  or  of  any  other 
thing,  whatever  or  at  all ;  and  denies  that  this  defend- 
ant or  that  any  of  the  defendants  at  any  time  what- 
ever or  at  all  have  placed  any  obstruction  in  the 
waters  of  the  Columbia  River  in  front  of  said  Sites 
Number  Two  and  Three  or  at  any  other  place  what- 
ever in  said  Columbia  River,  And  denies  that  this 
defendant  or  any  of  the  defendants  at  any  time  what- 
ever or  at  all,  have  placed  any  obstructions  of  any 
character  whatever  in  the  waters  of  said  Columbia 
River  at  any  place  in  said  water  whatever;  and  de- 
nies that  this  defendant  or  that  any  of  the  defend- 
ants in  any  manner  whatever  or  at  all  have  prevented 
plaintiff  from  operating  a  seine  on  said  Sites  Num- 
ber Two  and  Three;  and  denies  that  this  defendant 
or  that  any  or  either  of  the  defendants  have  excluded 
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the  public  generally,  or  the  plaintiff  or  any  other 
person  from  operating  either  gill  nets,  drift  nets  or 
seines  or  any  or  either  of  them  in  the  waters  of  said 
Columbia  River,  excepting  that  defendant  admits 
that  on  the  2  of  July,  1908,  he  was  the  owner  of  and 
engaged  in  the  operation  of  two  set  nets  in  the  waters 
of  the  Columbia  River  in  Pacific  County,  Washing- 
ton, on  the  [34]  south  side  of  said  Sand  Island, 
and  that  said  set  nets  and  each  of  them  were  oper- 
ated by  him  for  the  purpose  of  catching  salmon  fish 
under  licenses  issued  by  the  Fish  Commissioner  of 
the  State  of  Washington,  on  the  15th  of  April,  1908, 
and  that  the  number  of  said  licenses  owned  by  him, 
and  under  which  said  set  nets  were  operated  are 
numbers  1431  and  1432 ;  and  that  the  same  were  duly 
issued  by  the  Fish  Commissioner  of  the  State  of 
Washington,  on  the  15th  of  April,  1908;  and  that 
this  defendant  paid  to  the  Fish  Commissioner  of  the 
State  of  Washington  the  fee  exacted  and  required  by 
law  for  said  fishing  appliances  and  that  said  set  net 
number  1431  was  situated  in  the  waters  of  the 
Columbia  River  at  a  point  about  200  feet  in  an  east- 
erly direction  from  what  is  known  as  and  called 
*' Great  Republic  Wreck"  in  front  of  said  Sand 
Island,  in  Pacific  County,  Washington,  and  number 
1432  was  about  700  feet  easterly  from  said  point ;  and 
that  each  of  said  set  nets  were  situated  in  front  of 
Sand  Island,  beyond  the  line  of  ordinary  low  tide, 
and  also  beyond  the  line  of  extreme  low  tide ;  and  be- 
tween the  point  of  extreme  low  tide  and  the  adjacent 
channel  of  said  Colmnbia  River,  and  that  said  set 
nets  and  each  of  them  were  located  by  a  stone  anchor, 
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weighing  ahout  300  pounds,  to  whirh  was  attached  a 
7/16  inch  chain  about  five  feet  long,  which  was 
clamped  to  a  wire  rope  about  25  feet  long,  to  which 
was  attached  a  cedar  buoy  about  4  feet  long  and  8 
inches  square  and  upon  which  buoy  was  securely  fas- 
tened the  license  number  of  each  location;  and  that 
said  nets  were  operated  on  the  2d  day  of  July,  under 
the  license  nimiber  1431  and  1432,  and  said  licenses 
were  issued  by  the  Fish  Commissioner  on  the  15th 
of  April,  1908,  in  consideration  of  the  payment  of 
the  lawful  amoimt  required  by  law  for  a  fish  license 
for  each  set  net,  to  T\it :  The  sum  of  $2.50,  and  each 
of  said  licenses  bore  and  [35]  bears  the  number 
and  contains  the  name  of  the  person  to  w^hom  said 
licenses  and  each  of  them  was  granted. 

This  defendant  further  avers  and  also  admits  that 
under  and  pursuant  to  said  license  and  the  laws  of  the 
State  of  Washington,  this  defendant  did,  on  or  about 
the  16th  of  June,  1908,  cause  the  location  for  said  set 
nets  and  each  of  them  to  to  be  made  by  securely  anchor- 
ing a  buoy  on  each  location  as  herein  described,  upon 
each  of  which  buoys  he  posted  and  caused  to  be  posted 
the  number  of  said  license  under  which  under  ivhich 
said  set  net  was  operated ;  and  said  set  nets  nor  neither 
of  them,  did  not  occupy  more  than  one-third  of  the 
width  of  said  Columbia  River ;  that  at  the  same  place 
and  location  where  affiant  was  fishing  and  operating 
his  said  set  nets  under  licenses  number  1431  and  1482, 
his  predecessors  in  interest  fished  and  operated  said 
locations,  for  the  purpose  of  catching  salmon  fish  with 
fishing  appliances  authorized  hy  the  laws  of  the 
State  of  Washington,  under  licenses  duly  issued  by 
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the  Fish  Commissioner  of  the  State  of  Washington, 
for  the  year  1902,  and  during  the  fishing  seasons  of 
each  and  every  year  since  said  year  up  to  and  in- 
cluding the  year  1907. 

That  this  defendant  was  fishing  and  operating  his 
said  set  nets  under  licenses  niunbered  1431  and  1432 
as  aforesaid,  at  the  time  that  he  was  enjoined  by 
order  of  this  Court  in  this  action  or  proceeding. 

That  defendant  had  located  and  was  operating,  oc- 
cupying and  fishing  said  locations  with  his  said  set 
nets,  long  prior  to  the  time  that  the  plaintiff  com- 
menced fishing  on  said  locations,  and  grounds,  with 
its  said  drag  seines,  as  alleged  in  plaintiff's  amended 
complaint,  for  that  plaintiff  did  not  conunence  fish- 
ing on  said  grounds  and  locations  until  on  or  about 
the  3d  of  July,     [36]     1908. 

Defendant  further  answering  avers  and  says: 
That  under  the  laws  of  the  State  of  Washington,  de- 
fendant is  entitled  to  and  has  the  sole,  prior  and  ex- 
clusive right  to  the  location  now  occupied  by  defend- 
ant's said  set  nets,  and  is  entitled  to  the  sole,  prior 
and  exclusive  right  to  fish  on  said  locations  for  sal- 
mon fish;  and  this  defendant  was  fishing  for  salmon 
fish  on  said  locations  and  had  selected  and  located 
said  locations  long  prior  to  the  time  that  plaintiff 
commenced  to  fish ;  and  that  defendant  was  operating 
his  said  set  nets  for  the  purpose  of  catching  salmon 
fish  on  said  locations,  at  the  time  that  this  Court  en- 
joined him ;  and  that  this  defendant  is  entitled  to  the 
lateral  passageway  of  at  least  300  feet  and  an  end 
passageway  of  at  least  30  feet,  between  his  said  set 
nets,  and  each  of  them  and  all  other  fishing  appli- 
ances. 
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Defendant  further  says  and  avers :  That  defend- 
ant was  until  enjoined  hy  the  order  of  this  Court, 
operating:  his  said  set  nets,  in  the  usual  way  and  in 
the  only  manner  in  whieh  they  can  be  fished  and 
operated,  and  in  no  way  and  in  no  manner  interfer- 
ing with  the  })roperty  leased  by  plaintiff,  even  if  the 
Court  should  find  that  plaintiff  had  a  lease  to  said 
])roperty;  and  said  set  nets  are  fished  and  operated 
stdcly  and  entirely  from  boats  plying  upon  the  waters 
of  the  said  Cohmibia  River,  at  a  point  beyond  ex- 
treme low  tide ;  and  in  so  fishing  said  set  nets,  neither 
the  defendants'  noi*  said  set  nets  trespassed  upon  any 
lands  or  shore  lines  leased  by  plaintiff. 

Defendant  further  avers :  That  his  said  set  nets  as 
located  and  fished  by  him  did  not  and  will  not  o'b- 
struet  or  interfere  with  navigation  in  said  river,  for 
the  purpose  of  trade  or  commerce,  or  for  any  other 
purpose  for  that  said  set  nets  were  so  constructed 
[37]  and  will  be  so  constructed  that  they  will  not 
extend  to  the  adjacent  channel  of  said  river,  and  the 
water  at  the  present  location  of  said  set  nets  is  not 
to  exceed  six  feet  in  depth  at  low  tide. 

Defendant  further  avers;  that  he  located  his  said 
set  net  locations  and  commenced  fishing  the  same 
long  prior  to  the  time  and  before  plaintiff  obtained 
any  license  from  the  Fish  Commissioner  of  the  State 
of  Washington  to  fish  or  operate  any  drag  seines,  and 
prior  to  the  time  that  plaintiff  obtained  licenses  num- 
])er  2391,  2392  and  2393,  as  alleged  in  its  amended 
complaint,  this  defendant  had  located  and  was  fish- 
ing and  operating  for  the  purpose  of  catching  salmon 
fish  with  appliances  authorized  by  the  laws  of  the 
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State  of  Washington,  and  under  defendant's  said 
licenses  issued  to  him  as  aforesaid,  by  the  Fish  Com- 
missioner of  the  State  of  Washington ;  and  that  the 
place  where  this  defendant  was  operating  and  fishing 
its  said  set  nets  was  and  is  in  the  Columbia  River,  in 
Pacific  County,  Washington,  and  in  that  part  of  said 
Columbia  River,  which  is  described  as  follows,  to 
wit: 

At  a  point  in  the  Columbia  River,  in  Pacific 
County,  Washington,  which  is  about  20O  feet  and 
TOO  feet  respectively  in  an  easterly  direction  from 
the  place  known  and  commonly  called  "Great  Re- 
public Wreck"  in  front  of  Sand  Island,  in  the  Colum- 
bia River,  beyond  the  line  of  ordinary  low  tide,  and 
also  extreme  low  tide,  and  beyond  the  line  of  extreme 
low  water  in  said  river  and  between  said  point  of  ex- 
treme low  water  and  the  adjacent  channel  of  said 
river;  and  the  said  set  nets  and  each  of  them  was 
situated  in  said  Columbia  River  and  in  front  of,  but 
beyond,  said  iSand  Island,  and  the  same  were  fished 
and  operated  by  this  defendant,  at  said  place,  prior 
to  the  time  that  plaintiff  obtained  [38]  any  li- 
censes from  the  Fish  Commissioner  of  the  State  of 
Washington,  to  fish;  and  prior  to  the  time  that 
plaintiff  commenced  to  fish  at  said  place.  And  that 
these  set  nets  of  the  defendant's  are  what  the  plain- 
tiff in  its  complaint  alleges  to  be  obstructions;  and 
this  defendant  admits  that  he  fished  and  operated  and 
was  fishing  and  operating  said  set  nets  at  the  place 
hereinabove  described  prior  to  the  first  of  July,  1908. 
And  that  he  continued  to  fish  and  operate  the  same, 
for  the  purpose  of  catching  salmon  fish,  until  he  was 
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enjoined  by  the  order  of  this  Court  in  this  action. 

This  defendant  admits  that  plaintiff  did  on  the 
2  of  July,  1908,  attempt  to  remove,  take  up  and  des- 
troy, defendant's  said  set  nets;  and  that  plaintiff 
kept  on  doing  so,  and  kept  on  in  its  attempt  at  re- 
moving and  destroying  defendant's  set  nets  and  de- 
fendant's locations,  until  finally  plaintiff  came  into 
this  court,  and  in  its  complaint  alleges  that  the  de- 
fendant's set  nets  constituted  and  were  obstructions, 
to  the  navigation  of  said  Columbia  River,  and  ob- 
tained from  this  Court  an  injunction  prohibiting  this 
defendant  from  fishing  and  operating  his  said  set 
nets.     But  this  defendant  denies  that  on  the  2  of 
July,  1908,  or  at  any  otlier  time  whatever  or  at  all,  at 
great  labor  or  expense  or  time,  or  otherwise  or  at 
all,  that  plaintiff  removed  any  obstructions  from  the 
Columbia  River  in  front  of  said  Sites  2  and  3  and  de- 
fendant denies  that  there  were  any  obstructions  in 
front  of  said  sites  and  in  said  river  until  the  plaintiff 
obstructed  same  and  came  there  and  unlawfully  at- 
tempted to  secure  the  exclusive  right  to  fish  in  said 
Columbia  River,  and  thus  obstructed  the  navigation 
of  said  river. 

Defendant  denies  that  on  the  4  of  July,  1908,  or  at 
any  other  time,  that  defendant  wrongfully  and  un- 
lawfully and  in  [39]  violation  of  the  laws  of  the 
United  States,  placed  any  obstructions  in  front  of 
said  premises;  and  defendant  denies  that  he  ever 
placed  any  obstruction  at  any  time,  whatever,  or  at 
all  of  any  character,  in  said  Columbia  River,  or  in 
front  of  said  premises.  But  defendant  admits  and 
he  also  avers  as  follows : 
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That  he  fished  and  operated  his  said  set  nets  for  the 
purpose  of  catching  salmon  fish  under  licenses  is- 
sued by  the  Fish  Connnissioner  of  the  State  of  Wash- 
ington, and  niunbered  1431  and  1432,  and  which  said 
licenses  were  issued  to  defendant  on  April  15,  1908; 
and  being  the  same  licenses  hereinabove  described 
by  defendant.  And  that  number  1431  was  situated 
at  a  point  about  200  feet  in  an  easterly  direction  from 
what  is  known  and  called  ''Great  Republic  Wreck" 
in  front  of  Sand  Island,  in  the  Columbia  Eiver,  in 
Pacific  County,  Washington.  And  that  number  1432 
was  situated  about  700  feet  easterly  from  said  point. 

This  defendant  alleges  that  each  of  said  set  nets 
were  situated  in  front  of  said  Sand  Island,  beyond 
the  line  of  ordinary  low  tide  and  also  beyond  the  line 
of  extreme  low  tide  and  between  the  point  of  extreme 
low  tide  and  the  adjacent  channel  of  said  river;  and 
the  same  were  located  by  a  stone  anchor,  weighing 
about  300  pounds,  to  which  was  attached  a  piece  of 
7/16  inch  chain,  about  five  feet  jlong,  which  was 
clamped  to  the  wire  rope  about  25  feet  long  to  which 
was  attached  a  cedar  buoy  about  four  feet  long  and 
eight,. inches  square,  and  upon  which  said  buoy  was 
securely  fastened  the  license  number  of  each  said  lo- 
cation. 

And  this  defendant  admits  and  also  avers  as  fol- 
lows: That  he  was  operating  said  set  nets  under 
said  licenses  for  the  purpose  of  catching  salmon  fish 
in  the  waters  of  the  Columbia  River,  in  Pacific 
County,  Washington,  at  the  place  hereinabove  stated 
by  defendant;  and  that  he  continued  to  operate  and 
fish     [40]     said  set  nets  imder  said  licenses  for  the 
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purpose  of  catching  salmon  fish  iintil  he  was  enjoined 
from  so  doing  by  this  Court  in  this  action. 

And  this  d(>f'endant  alleges  that  these  set  nets  are 
what  the  i)laintiff  in  its  complaint  pretend  and  charge 
to  be  obstructions.  But  this  defendant  denies  that  the 
same  were  placed  from  the  shore  of  said  Sites  2  and 
3  for  that  this  defendant  alleges  that  the  same  were 
placed,  that  is,  that  said  set  nets  wer-e  situated  in  the 
waters  of  said  Columbia  Eiver,  in  front  of  said  8and 
Island,  beyond  ihe  line  of  ordinary  low  tide  and  also 
beyond  the  line  of  extreme  low  tide  and  between  the 
point  of  extreme  low  tide  and  the  adjacent  channel 
of  said  river,  and  that  the  same  were  not  upon  said 
Sites  Number  Two  and  Three  or  any  part  thereof; 
and  that  this  defendant  alleges  that  he  had  and  still 
has  a  prior  right  to  fish  for  fish  in  the  waters  of  said 
Columbia  River,  under  said  licenses;  and  that  the 
plaintiff  does  not  have  any  right  to  fish  in  the  waters 
of  said  Columbia  River,  at  the  places  where  said  set 
nets  were  located  without  leaving  for  this  defendant's 
said  set  nets  the  end  and  also  the  lateral  passageway 
required  by  the  laws  of  the  State  of  Washington. 

This  defendant  denies  that  said  set  nets  constituted 
any  obstructions  to  the  waters  of  said  (navigable 
river ;  and  denies  that  they  were  so  placed  as  to  pre- 
vent the  free  ingress  to  said  Sand  Island,  or  any  part 
thereof ;  and  denies  that  said  set  nets  were  so  placed 
as  to  prevent  free  egrees  from  said  Sand  Island,  or 
any  part  thereof ;  and  denies  that  they  were  so  placed 
as  to  interfere  with  or  prevent  free  access  to  said 
Sand  Island,  or  any  part  thereof. 

And  this  defendant  denies  that  said  set  nets  or 
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either  of  them  constitute  any  obstruction  whatever  to 
the  navigable  [41]  waters  of  said  Columbia 
River ;  and  denies  that  said  set  nets  or  any  or  either 
of  them  was  or  are  so  placed  in  said  Columbia  River 
as  to  prevent  ingress  to  said  Sand  Island,  or  said 
Sites  Number  Two  and  Three  or  any  part  thereof; 
and  denies  that  said  set  nets  were  or  are  so  placed  in 
said  Columbia  River,  as  to  prevent  egress  from  said 
Sand  Island,  or  said  Site  Number  Two  and  Three  or 
any  part  thereof. 

This  defendant  denies  that  he  had  or  placed  any 
obstruction  in  said  Columbia  River  at  any  place 
whatever  in  said  river,  and  denies  that  he  ever  at  any 
time  or  place  whatever  placed  or  caused  to  be  placed 
anj^  obstructions,  or  obstruction  whatever,  in  said 
Columbia  River  or  in  front  of  Sites  Two  or  Three 
or  in  front  of  Sand  Island  or  any  part  thereof. 

This  defendant  denies  that  this  defendant  or  the 
defendants  or  either  of  them  threaten  to  and  will 
unless  restrained  by  this  Court,  continue  to  place  any 
obstructions  in  said  waters  in  front  of  said  premises; 
and  denies  that  this  defendant  or  any  of  said  defend- 
ants will,  unless  restrained  by  this  Court,  place  any 
obstruction  whatever  in  said  waters ;  and  denies  that 
this  defendant  or  any  of  said  defendants  threaten  to 
or  that  any  of  them  will  use  or  employ  or  that  any  of 
themi  will  use  and  employ  any  obstruction  in  said 
waters  of  said  river,  excepting  that  this  defendant 
admits  that  unless  restrained  by  the  order  of  this 
'Court,  that  he  wiU  continue  to  fish  for  salmon  fish, 
during  the  fishing  seasons  of  the  year  1908  and  future 
years,  and  operate  said  two  set  nets,  in  the  waters  of 
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said  Oohimbia  River  in  front  of  said  Sand  Island  at 
the  place  in  said  waters  where  the  same  were  at  the 
time  of  the  conmienrement  of  this  action,  as  herein 
in  this  answer  alleged. 

But  this  defendant  denies  that  said  set  nets  or  any 
or  either  of  them,  or  any  part  thereof  is  an  obstruc- 
tion to  navigation;  or  that  the  same  will  be  an  ob- 
struction to  navigation  in  the  waters  of  said  Colum- 
bia River.     [42] 

This  defendant  denies  that  his  said  two  fishing 
nets  are  of  no  practical  use ;  and  denies  that  they  are 
of  no  use,  but  on  the  contrary  avers  and  says :  That 
the  same  are  of  much  value  and  of  much  profit  to  this 
defendant,  for  the  purpose  of  catching  salmon  fish, 
for  that  salmon  fish  are  of  much  value  and  if  defend- 
ant is  permitted  to  operate  the  same,  he  will  catch 
many  valuable  salmon  fish  therein. 

This  defendant  denies  that  said  fishing  nets  are 
placed  or  used  in  the  waters  of  said  Columbia  River 
for  the  purpose  of  annoying  plaintiff  or  that  the  same 
are  placed  in  the  waters  of  the  Columbia  River  for 
the  purpose  of  preventing  plaintiff  from  operating 
its  seines  or  for  the  purpose  of  interfering  with  or 
obstructing  free  ingress  to  and  the  free  egress  from 
said  Sand  Island.  But  on  the  contrary,  this  defend- 
ant alleges,  says  and  avers :  That  this  defendant  has 
a  prior  right  to  fish  for  salmon  fish  his  said  two  set 
nets  in  the  waters  of  the  Columbia  River,  in  Pacific 
County,  Washington,  at  the  place  where  the  same 
were  at  the  time  of  the  commencement  of  this  action, 
and  that  plaintiff  has  no  right  to  operate  its  seines 
upon  or  over  the  locations  of  defendants  said  two  set 
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nets,  or  any  or  either  of  them ;  and  this  defendant  de- 
nies that  his  set  nets  were  not  placed  in  said  waters 
in  good  faith ;  and  denies  that  any  or  either  of  them 
is  an  obstruction  to  the  navigation  of  said  river. 

Defendant  -denies  that  he  has  obstructed  or  that  he 
intends  to  obstruct  the  navigation  of  said  Columbia 
Eiver,  in  any  manner  whatever  or  at  all ;  and  denies 
that  he  ever  placed  any  obstruction  in  the  waters  of 
said  Columbia  River;  and  denies  that  he  intends  to 
place  any  obstruction  whatever  in  the  waters  of  the 
Columbia  River ;  defendants  admits  that  he  will,  un- 
less restrained  by  the  order  of  this  Court,  continue 
to  fish  and  operate  [43]  for  the  purpose  of  catch- 
ing salmon  fish,  his  two  said  set  nets,  under  said 
licenses  as  aforesaid,  during  the  fishing  seasons  of  the 
year  1908  and  future  years.  But  this  defendant  de- 
nies that  said  set  nets  or  any  or  either  of  them  or 
any  part  of  any  or  either  of  them  is  an  obstruction  or 
constitutes  an  obstruction,  or  interfered  with  the 
ingress  to  and  the  egress  from  said  Sand  Island  or 
any  part  thereof. 

That  as  to  whether  or  not  the  plaintiff  has  ex- 
pended, for  the  purchase  of  seines  or  appliances  nec- 
essary to  conduct  seining  operations  on  said  prem- 
ises and  shores,  $15,000.00,  this  defendant  has  not 
sufficient  knowledge  or  information  on  which  to  base 
a  belief  and  therefore  denies  the  same. 

That  as  to  whether  or  not  plaintiff  has  employed 
and  now  has  in  its  employ  and  had  in  its  employ  at 
the  time  of  the  commencement  of  this  action  thirty- 
four  men,  this  defendant  does  not  have  any  knowl- 
edge or  infomiation  on  which  to  base  a  belief,  and 
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there  to  re  denies  the  same,  excepting  that  defendant 
admits  that  phiintiff  has  employed  a  large  number 
of  men. 

But  this  defendant  denies  that  plaintiff  has  any 
riglit  to  conduct  any  seining  operations  in  front  of 
said  Sites  Two  and  Three  in  the  waters  of  the  Colum- 
bia River,  beyond  the  line  of  low  tide  or  low  water  in 
said  river. 

This  defendant  denies  that  it  is  necessary  for  plain- 
tiff to  use,  keep  or  care  for  twenty-four  horses  or  any 
number  of  horses  in  operating  said  seining  ground; 
and  denies  that  plaintiff  has  any  right  to  fish  for 
salmon  fish  with  seines  in  the  waters  of  said  Colum- 
bia River  beyond  the  line  of  low  water  in  said  Colum- 
bia River,  in  front  of  said  Sand  Island,  or  in  front 
of  said  Sites  Number  Tw^o  and  Three. 

This  defendant  denies  that  plaintiff  is  required  to 
[44]  pay  a  rental  for  said  premises  in  the  sum  of 
$5,175.00  per  annum  or  any  other  sum  whatever  or 
at  all,  excepting  that  this  defendant  admits  that  the 
Secretary  of  War  of  the  United  States,  did  purport 
to  lease  to  plaintiff,  for  an  annual  rental  of  $5,175.00, 
those  certain  sites  mentioned  hereinabove  in  this 
answer  as  Sites  Number  Two  and  Three,  but  this  de- 
fendant denies  that  said  Site  Nmnber  Two  extends 
beyond  the  line  of  ordinary  low^  water,  even  if  the 
Secretary  of  War  had  the  right  to  lease  the  same  to 
plaintiff;  and  this  defendant  denies  that  said  Site 
Number  Three  extends  beyond  the  line  of  low  w^ater, 
in  said  Columbia  River,  even  if  the  Secretary  of  War 
of  the  United  States  had  the  right  or  authority  to 
lease  said  site  to  plaintiff;  but  this  defendant  denies 
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that  the  Secretary  of  War  had  any  right  or  authority 
to  lease  said  sites  or  any  part  thereof  to  the  plaintiff. 

Defendant  admits  that  the  salmon  fish  in  the 
Columbia  River  are  of  great  value  and  ascend  the 
river  only  at  certain  intervals  during  each  year,  and 
were  at  the  commencement  of  this  action,  and  are  now 
in  the  waters  of  the  said  Columbia  River,  in  great 
numbers. 

This  defendant  denies  that  defendants  or  any  or 
either  of  them  ever  maintained  or  ever  intend  to 
maintain  any  obstruction  in  the  waters  of  the  Colum- 
bia River,  excepting  that  defendant  admits  that  this 
defendant  intends,  unless  restrained  by  the  order  of 
this  Court,  to  fish  for  salmon  fish  his  said  two  set 
nets  hereinabove  in  this  answer  mentioned  and 
alleged. 

Defendant  denies  that  unless  restrained  and  en- 
joined by  process  of  this  Court  that  the  alleged  dam- 
age mentioned  in  plaintiff's  complaint  will  be  com- 
mitted or  that  any  act  of  defendant  will  be  a  damage 
to  the  complainant,  or  that  any  action  of  defendant 
will  produce  irreparable  damage  to  the  complainant. 
[45] 

Defendant  denies  that  any  action  of  defendant  pre- 
vents plaintiff  from  the  use  of  said  locations  num- 
bered two  or  three  or  any  or  either  of  them  or  any 
part  thereof ;  and  defendant  denies  that  any  action  of 
defendant  will  prevent  the  plaintiff  from  using  its 
seines  on  said  Sites  Two  or  Three  or  any  or  either 
of  them ;  and  defendant  denies  that  any  action  of  de- 
fendant will  damage  the  complainant  to  the  amount 
of  many  thousands  of  dollars,  or  to  any  amount  what- 
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ever,  or  at  all ;  and  denies  that  romplainant  will  be 
damaged  by  the  defendant's  acts  or  aet  in  any  manner 
whatever  or  at  all. 

Defendant  admits  that  it  is  impossible  to  estimate 
the  nimiber  of  fish  that  will  be  caught  in  the  fish  net 
or  other  appliance,  but  this  defendant  denies  that 
complainant  has  any  right  whatever  to  fish  for  sal- 
mon fish  with  seines,  on  location  of  defendant's  said 
set  nets  or  any  or  either  of  them. 

Defendant  denies  that  if  this  defendant  is  per- 
mitted to  fish  his  said  two  set  nets  that  plaintiff  will 
not  be  able  to  use  said  Sites  Number  Two  or  Three 
or  to  use  its  seines  on  said  Site  Number  Two  and 
Three ;  but  this  defendant  denies  that  plaintiff  has 
any  right  whatever  to  use  his  said  seines  or  any  or 
either  of  them  in  the  waters  of  the  Columbia  River, 
for  the  purpose  of  catching  sahnon  fish  in  said 
w^aters,  or  for  any  other  purpose  beyond  the  line  of 
low  water  in  front  of  Sand  Island,  and  said  Sites 
Two  and  Three  herein  mentioned;  and  defendant 
denies  that  plaintiff  has  any  right  to  use  any  seines 
w^hatever  in  the  waters  of  the  Columbia  River,  for 
the  purpose  of  catching  salmon  fish  in  front  of  Site 
Ntimher  or  Three,  or  any  or  either  of  them,  beyond 
the  line  of  low  water;  and  denies  that  plaintiff  has 
any  right  to  use  its  seines  for  the  purpose  of  catching 
salmon  fish  on  the  location  of  this  defendant's  said 
two  set  nets,  or  any  or     [46]     either  of  them. 

This  defendant  denies  that  he  has  trespassed  upon 
any  property  or  any  rights  or  franchises  of  plain- 
tiff; and  denies  that  he  has  ever  obstructed  at  any 
time  whatever  or  at  all,  or  that  he  will  daily  or  other- 
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wise,  or  at  all,  or  at  any  time,  whatever  or  at  all, 
place  any  obstruction  in  the  waters  of  the  Columbia 
River  at  any  place  whatever  in  said  river.     But  this 
defendant  admits  that  unless  restrained  from  so  do- 
ing by  the  order  of  this  Court,  that  he  will  daily  con- 
tinue to  exercise  the  exclusive  right  of  fishery  in 
front  of  Site  Number  Two  and  Three  in  front  of 
said  Sand  Island,  with  his  said  set  nets,  below  the 
line  of  low  water,  in  the  waters  of  the  Columbia 
River,  for  the  purpose  of  catching  salmon  fish;  and 
this    defendant  in  this   connection  says  and  avers: 
That  this  defendant  has  the  exclusive  right  of  fishery 
in  front  of  said  premises  with  his  said  two  set  nets 
at  the  location  of  said  two  set  nets;  and  that  he  will 
continue  to  fish  his  said  two  set  nets  at  the  locations 
and  at  the  place  where  the  same  were  located  at  the 
time  of  the  commencement  of  this  action,  unless  re- 
strained by  the  order  of  this  Court,  for  this  detend- 
ant   alleges  that  the  plaintiff  has  trespassed  upon 
the  right  of  fishery  of  this  defendant. 

This  defendant  denies  that  he  has  ever  harrassed 
or  annoyed,  or  that  he  will  continue  to  harrass  or  an- 
noy plaintiff,  or  that  he  will  prevent  plaintiff  from 
ingress  to  or  egress  from  said  premises,  excepting 
that  this  defendant  admits  that  he  will  unless  re- 
strained by  the  order  of  this  Court,  continue  to  fish 
for  salmon  fish  in  the  waters  of  the  Columbia  River 
within  T*acific  County,  Washington,  and  below  the 
line  of  low  tide,  in  front  of  said  Site  Two  and  Three 
of  his  said  two  set  nets,  mider  license  duly  issued  by 
the  Fish  Commissioner  of  the  State  of  Washington, 
[47]     and  at  the  places  .where  said  two  set  nets  were 
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loeatt'd  at  the  tiiiu'  of  the  rtumiu'iict'incut  of  this 
actitui,  as  heieiuabove  in  this  auswer  stated,  unless 
restrained  by  the  order  of  this  Court. 

This  defendant  denies  that  any  emergency  exists; 
and  denies  that  phiintiff  is  entitled  to  a  preliminary 
injunction,  or  any  injunction  at  all,  enjoining  de- 
fendants, or  either  of  them,  from  maintaining  any 
obstruction;  and  denies  that  defendants,  or  any  or 
either  of  them  had  or  maintained  any  obstruction 
whatever  in  front  of  said  premises  or  in  waters  ad- 
jacent thereto  or  in  the  waters  of  the  Columbia 
Kiver ;  and  this  defendant  denies  that  he  ever  main- 
tained any  obstruction  whatever  in  the  waters  of  the 
Columbia  River,  in  Pacific  County,  Washington,  or 
any  other  place;  and  this  defendant  denies  that  he 
ever  prevented  plaintiff's  free  ingress  to  and  egress 
from  said  Sand  Island;  and  denies  that  he  ever  pre- 
vented or  interfered  with  the  operating  of  plaintiff's 
said  seines  on  said  Site  Two  and  Three,  or  any  or 
either  of  them,  or  any  part  thereof ;  and  denies  that 
he  ever  interfered  with  or  that  he  intends  to  inter- 
fere with  plaintiff  from  using  said  seines  or  any  or 
either  of  them  upon  said  Site  Number  Two  or  Three 
in  said  Sand  Island. 

But  this  defendant  admits  that  he  intends  to  op- 
erate his  said  two  set  nets  for  the  purpose  of  catch- 
ing salmon  fish  in  the  waters  of  the  Columbia  River, 
in  Pacific  County,  Washington,  in  front  of  Sites 
Number  Two  and  Three  and  at  the  locations  at  which 
said  set  nets  w^ere  at  the  time  of  the  commencement 
of  this  action,  during  the  fishing  season  of  this  year, 
and  future  years,  unless  restrained  by  the  order  of 


54  Columbia  River  Packers*  Association 

this  Court,  but  said  defendant  avers  and  says :  That 
his  said  set  nets  were  not  upon  said  Site  Number 
Two  and  Three,  or  any  part  thereof,  and  that  neither 
of  said  set  nets  nor  any  part  thereof  were  [48]  upon 
any  part  of  said  Sand  Island,  for  that  said  set  nets 
were  in  the  waters  of  the  Columbia  Eiver,  below  low 
tide  and  below  low  water,  and  did  not  extend  out  to 
the  channel  or  to  the  main  ships  channel  of  said 
Columbia  River,  in  Pacific  County,  Washington; 
and  this  defendant  denies  that  said  set  nets  are  or 
any  or  either  of  them  or  any  part  thereof  was  an  ob- 
struction to  or  interfered  with  the  navigation  of  said 
Columbia  River,  or  waters  thereof;  and  denies  that 
the  same  interfered  with  or  prevented  ingress  to  or 
egress  from  said  Sand  Island,  or  any  part  thereof. 

Defendant  avers  and  says:  That  his  two  set  nets 
hereinabove  described  and  mentioned,  are  the  alleged 
obstructions  of  which  plaintiff  in  its  complaint  com- 
plains ;  and  this  defendant  denies  that  the  same  were 
or  are,  or  that  the  same  will  be,  any  obstruction  to 
the  navigation  to  the  waters  of  the  Columbia  River, 
or  to  said  waters,  or  that  the  same  or  any  or  either 
of  them,  or  any  part  thereof,  were  or  will  be  or  con- 
stitute any  obstruction. 

Defendant  denies  that  said  two  set  nets  were  placed 
in  the  waters  of  the  Columbia  River  for  the  purpose 
of  harrassing  or  annoying  plaintiff ;  and  denies  that 
the  same  were  placed  in  the  waters  of  the  said  Co- 
lumbia River  for  the  purpose  of  preventing  plaintiff 
from  ingress  to  or  egress  from  said  premises;  and 
denies  that  the  same  were  placed  in  the  waters  of  the 
Columbia  River  for  the  purpose  of  preventing  plain- 
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tiff  from  iiip:res8  to  or  ep^ess  from  said  premises. 

Tliat  defoiulant  admits  that  he  did  not  get  per- 
mission from  the  Secretary  of  War  of  the  United 
States  to  place  his  said  two  set  nets  in  the  waters 
of  the  Cohimbia  River,  for  the  purpose  of  fishing 
for  salmon  fish  in  said  water;  but  this  defendant 
[49]  denies  that  said  Secretary  of  War  has  now 
or  ever  had  any  authority  over  said  two  set  nets; 
and  denies  that  the  Secretary  of  War  of  the  United 
States  or  that  any  ofdcer  of  the  Government  of  the 
United  States  has  any  right  or  authority  to  regulate 
fishing  or  fishing  rights  in  the  watere  of  the  said 
Columbia  River;  and  denies  that  it  is  necessary  to 
receive  authority  from  the  Secretary  of  War  or  from 
any  officer  of  the  Government  of  the  United  States, 
in  order  for  defendant  to  fish  his  said  two  set  nets 
or  fish  nets  at  the  location  where  the  same  were  lo- 
cated at  the  time  of  the  commencement  of  this  action ; 
and  denies  that  the  Secretary  of  War  or  any  other 
officer  of  the  United  States  has  any  authority  what- 
ever to  regulate  or  interfere  with  fishing  for  salmon 
fish  in  the  waters  of  the  Columbia  River. 

And  this  defendant  denies  that  plaintiff  has  any 
right  to  raise  or  litigate  any  such  question  in  this 
proceeding. 

Defendant,  further  answering  unto  said  amended  bill 
or  complaint  of  plaintiff,  denies  all  and  all  manner  of 
unlawful  combination  and  confederacy  wherewith  he 
is  by  the  said  amended  bill  charged ;  without  this  there 
is  no  other  matter,  cause  or  thing  in  said  complainant 's 
said  amended  bill  of  complaint  contained  material 
or  necessary  for  this  defendant  to  make  answer  to, 
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and  not  herein  and  hereby  well  and  sufficiently  an- 
swered confessed,  traversed  and  avoided  or  denied 
is  true  to  the  knowledge  or  belief  of  this  defendant, 
all  of  which  matters  and  things  this  defendant  is 
ready  and  willing  to  aver,  maintain  and  prove  as  this 
honorable  Court  shall  direct;  and  humbly  prays  to 
be  hence  dismissed  with  his  reasonable  costs  and 
charges  in  this  behalf  most  wrongfully  sustained,  and 
for  such  other  and  further  relief  in  the  premises  as 
to  this  honorable  Court  may  seem  meet  and  in  ac- 
cordance with  equity.     [50] 

Separate  Answer  and  Defense. 

And  this  defendant,  H.  S.  McGowan,  now  and  at 
all  times  hereafter  saving  to  himself  all  and  all  man- 
ner of  benefit  of  exception  or  otherwise,  that  can  or 
may  be  had  or  taken  to  the  many  errors,  uncertain- 
ties, and  imperfections  in  the  said  amended  bill  con- 
tained, for  answer  thereto  or  to  as  much  thereof  as 
this  defendant  is  advised  to  make  answer,  says : 

And  for  a  further  answer  and  defense  unto  the 
cause  of  action  alleged  in  plaintiff's  amended  bill  of 
complaint,  says,  avers,  and  alleges  as  follows: 

1. 

That  H.  S.  McGowan,  this  defendant,  is  now  and 
w^as  at  all  of  the  times  hereinafter  in  this  separate 
answer  and  defense  mentioned,  a  citizen  of  the 
United  States  of  America,  over  the  age  of  twenty- 
one-years,  and  a  citizen  and  resident  of  Pacific 
County,  in  the  State  of  Washington,  and  competent 
to  own  and  operate  set  nets  and  other  appliances  for 
catching  salmon   fish   in  the   State  of  Washington, 
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and  iu  tlu*  Culiiiiibia  River,  in  said  cuunty  and  State. 

2. 

That  the  phiintiff,  Columbia  River  Packers'  Asso- 
ciation, is  now  and  was  at  all  the  times  hereinafter 
in  this  separate  answei*  and  defense  mentioned,  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Oregon,  and  that 
it  filed  in  the  office  of  the  Secretary  of  State  of  the 
State  of  Washington  a  certified  copy  of  its  articles 
of  incorporation,  and  filed  in  the  office  of  the  Secre- 
tary of  State  of  State  of  Washington,  a  designa- 
tion in  writing  of  R.  A.  Hawkins,  as  its  statutory 
agent  upon  w^hom  service  of  summons  or  process 
may  be  made  or  had,  and  that  plaintiff  is  now  and 
was  at  all  [51]  of  the  times  hereinafter  alleged, 
a  citizen  of  the  State  of  Oregon. 

3. 

That  heretofore  and  on  the  15th  of  April,  1908, 
pursuant  to  the  laws  of  the  State  of  Washington,  this 
defendant  applied  to  the  Fish  Commissioner  of  the 
State  of  Washington  for  a  license  to  operate  and 
fish  for  salmon  fish,  two  set  nets  in  the  waters  of  the 
Columbia  River,  in  Pacific  County,  Washington,  and 
at  the  place  where  said  set  nets  were  located  at  the 
time  of  the  commencement  of  this  action,  as  herein- 
after alleged;  and  then  and  there  defendant  paid 
the  Fish  Commissioner  the  license  fee  exacted  by 
said  Fish  Commissioner  and  the  laws  of  the  State 
of  Washington,  to  wit,  the  sum  of  $2.50  for  license 
niunber  M31,  and  $2.50  for  license  number  1432. 
Thereupon  said  Fish  Commmissioner,  on  the  15th 
of  April,  1908,  issued  and  delivered  to  this  defend- 
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ant,  H.  S.  McGowan,  two  licenses  to  operate  set  nets 
in  the  Columbia  River,  and  numbered  respectively 
1431  and  1432,  and  thereupon  this  defendant  was 
entitled  of  right  to  operate  two  set  nets  for  the  pur- 
pose of  catching  salmon  fish  in  the  waters  of  the 
Columbia  River,  within  the  State  of  Washington, 
from  said  date  and  for  a  period  of  one  year  there- 
after, and  said  licenses  are  under  the  laws  of  the 
State  of  Washington  renewable  each  year  after  is- 
suance. That  said  licenses  and  each  of  them  con- 
tains the  name  of  H.  S.  McGowan,  as  the  person  to 
whom  said  licenses  were  granted,  and  specifies  the 
number  of  said  set  net  for  which  it  was  issued. 

4. 

That  under  and  pursuant  to  said  licenses  and  the 
laws  of  the  State  of  Washington,  this  defendant, 
H.  S.  McGowan,  did,  on  or  about  the  16th  of  June, 
1908,  cause  the  location  for  said  [5^]  set  nets  to 
be  made  by  securely  anchoring  a  buoy  on  the  loca- 
tion, for  each  set  net,  upon  which  he  posted,  or  caused 
to  be  posted,  the  number  of  the  license  under  which 
the  said  respective  set  nets  was  operated,  to  wit :  Num- 
bers 1431  and  1432. 

5. 

That  the  point  and  place  in  the  waters  of  the 
Columbia  River,  in  Pacific  County,  Washington, 
where  this  defendant  did,  on  the  16th  of  June,  1908, 
under  license  No.  1432  locate  his  said  set  nets,  was 
and  is  described  as  follows,  to  wit : 

At  a  point  in  the  Coliunbia  River  in  Pacific 
County,  Washington,  which  is  about  700  feet  in  a 
easterly  direction  from  the  place  known  and  eom- 
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monly  called  ** Great  Republic  Wreck*'  in  front  of 
6<and  Island,  in  the  Columbia  River,  beyond  the  line 
of  orcfinary  and  also  extreme  low  tide,  and  beyond  the 
line  of  extreme  low  water,  in  said  Columbia  River, 
and  between  said  point  of  extreme  low  water  and  the 
adjacent  channel  of  said  Columbia  River  and  said  set 
net  is  situated  in  said  Columbia  River,  and  in  front 
of  but  beyond  Sand  Island ;  and  which  said  set  net 
and  the  location  thereof  was  being  fished  and  oper- 
ated by  defendant  for  the  purpose  of  catching  salmon 
fish  under  license  number  1432,  issued  by  the  Fish 
Commissioner  of  the  State  of  Washington,  on  the 
15th  of  April,  1908;  and  that  on  the  16th  of  June, 
1908,  this  defendant  caused  the  location  of  said  set 
net  to  be  made  by  securely  anchoring  a  buoy  in  the 
waters  of  said  river,  on  the  above-described  location 
of  his  said  set  net,  upon  which  he,  at  said  time  and 
place,  posted  and  caused  to  be  posted  the  number  of 
the  license  under  which  said  set  net  was  operated,  to 
wit:  Number  1432,  and  said  set  net  did  not  at  the 
time  of  the  commencement  of  this  action  nor  at  any 
other  time,  occupy  more  than  one-third  of  the  width 
of  said  Columbia  River,  [53]  and  did  not  extend 
out  to  the  man  ships'  channel  thereof,  and  that  the 
point  and  place  in  the  waters  of  the  Columbia  River 
in  Pacific  County,  where  this  defendant  did,  on  or 
about  the  16  of  June,  1'908,  locate  his  said  set  net, 
under  license  number  1431,  is  described  and  follows : 
At  a  point  in  the  Columbia  River,  in  Pacific 
County,  Washington,  about  200  feet  in  an  easterly 
from  what  is  known  and  called  "Great  Republic 
Wreck"  in  front  of  Sand  Island,  and  that  said  set 
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net  is  located  in  front  of  said  Sand  Island,  but  beyond 
the  line  of  ordinary  low  tide  and  extreme  low  tide, 
and  beyond  the  line  of  low  water,  and  between  the 
point  of  extreme  low  tide  and  low  water  and  the 
adjacent  channel  of  said  river.  That  each  of  said 
set  nets  was  located  by  use  of  a  stone  anchor,  weigh- 
ing about  30O  pounds,  to  which  was  attached  a  piece 
of  7/16  inch  chain,  about  5  feet  long,  which  was 
clamped  to  a  wire  rope,  about  25  feet  long,  to  which 
was  attached  a  cedar  buoy,  about  4  feet  long  and  8 
inches  square,  upon  which  buoy  was  securely  fast- 
ened the  license  number  of  each  location. 

6. 

That  said  license  duly  authorized  and  empowered, 
and  authorizes  and  empowers  this  defendant  to  fish 
and  operate  said  set  nets,  on  said  respective  locations 
in  the  waters  of  the  Columbia  River,  in  the  State  of 
Washington  and  during  the  entire  fishing  seasons  of 
1908  for  the  purpose  of  catching  salmon  fish ;  and  de- 
fendant ever  since  on  or  about  the  16th  of  June,  1908, 
has  fished  and  operated  each  of  said  set  nets,  for  the 
purpose  of  catching  of  catching  salmon  fish  at  the  lo- 
cations aforesaid,  in  the  waters  of  the  Columbia 
River,  in  Pacific  County,  Washington,  until  inter- 
fered with  by  plaintiff,  as  hereinafter  alleged,  and 
until  enjoined  by  the  order  of  the  Court  [54]  in 
this  proceeding. 

7. 

That  each  of  said  set  nets  was  constructed  by  means 
of  rope,  twine,  cord,  and  lead,  and  the  meshes  of  each 
of  said  set  nets  were  more  than  three  inches  stretch 
measure,  and  was  securely  fastened  so  that  it  re- 
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maiiiod  m  its  said  location  in  said  Columbia  River, 
and  fish  were  caue^ht  in  the  same,  until  said  set  nets 
and  each  of  them  was  interfered  with  by  plaintiff 
as  hereinafter  averred  and  alleged,  and  their  opera- 
tion enjoined  by  this  Court  in  this  proceeding-.     [55] 

8. 

That  ever  since  the  16th  of  June,  1908,  this  defend- 
ant maintained  his  said  locations  of  his  said  set  nets, 
and  maintained  and  operated  and  fished  for  the  pur- 
pose of  catching  salmon  fish  said  set  nets  and  each  of 
them,  until  interfered  with  by  plaintiff  as  herein- 
after in  this  answer  alleged  and  averred,  and  until  en- 
joined by  the  order  of  this  Court.  That  said  set  nets 
and  each  of  them  caught  fish  and  fish  were  caught 
therein  in  the  following  manner  and  would  now  be 
caught  in  said  set  nets  and  each  of  them  in  the  follow- 
ing manner,  were  this  defendant  permitted  by  this 
Court  to  operate  and  fish  for  salmon  fish  said  set  nets, 
and  each  of  them,  to  wit:  Fish  were  and  would  be 
caught  in  said  set  nets,  and  each  of  them,  by  en^ 
tangling  themselves  in  said  set  nets,  and  become  fast 
therein,  and  after  they  are  caught  then  they  are  taken 
out  of  said  set  nets  by  a  man  or  men  in  small  boats, 
which  boat  is  afloat  on  the  water. 

9. 

That  said  defendant  was  and  is  entitled  to  a  lateral 
passageway  of  at  least  300  feet,  and  an  end  passage- 
way of  30  feet,  between  each  of  his  said  set  nets  and 
all  other  fishing  appliances  placed  on  said  Columbia 
River,  or  to  be  placed  in  said  river ;  and  it  is  a  crime 
under  the  laws  and  statutes  of  the  State  of  Washing- 
ton, and  pimishable  under  said  laws,  for  any  person 
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to  construct  or  own  or  operate  any  appliance  for  the 
purpose  of  catching  fish  and  salmon  fish,  in  said 
waters,  without  leaving  for  this  defendant's  said  set 
nets,  and  each  of  them,  an  end  passageway  of  at  least 
30  feet  and  a  lateral  passageway  of  at  least  300  feet. 
That  between  each  of  said  defendant's  said  set  [56] 
nets,  there  was  on  the  16th  of  June,  1908,  at  the  time 
of  the  location  of  the  same,  an  end  passageway  of  at 
least  30  feet,  and  a  lateral  passageway  of  at  least  300 
feet,  between  said  set  nets  and  said  distance  remained 
between  said  set  nets,  until  said  plaintiff  did,  as  here- 
inafter alleged,  go  upon  said  set  nets  and  upon  the 
locations  of  this  defendant's  said  set  nets. 

10. 
That  this  defendant  prior  to  the  commencement  of 
this  action,  expended  large  sums  of  money  in  acquir- 
ing the  rights  of  fishing  and  operating  said  set  nets, 
and  each  of  them,  and  that  said  fishing  rights,  and 
set  nets  and  each  of  them,  was  of  much  value  and 
profit  to  this  defendant,  by  reason  of  the  salmon  fish 
caught  and  to  be  caught  in  this  defendant's  said  set 
nets  during  the  fishing  seasons  of  the  year  1908  and 
future  years.  That  salmon  fish  on  and  in  the  Colum- 
bia River,  are  of  great  value  and  ascend  the  river  in 
large  numbers  and  schools,  at  certain  periods  during 
each  year,  and  on  the  16th  of  June,  1908,  and  at  all 
times  thereafter,  they  were  in  said  river  in  large 
quantities,  and  were  ascending  said  river,  and  will 
ascend  said  river  in  large  quantities  this  and  each 
future  year.  That  salmon  fish  are  of  great  mer- 
chantable value,  and  defendant  was,  on  June  16th, 
1908  and  at  all  times  until  enjoined  by  this  Court,  en- 
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gaged  in  the  ))usiness  of  operating  his  said  set  nets 
and  each  of  them  for  the  purpose  of  catching  salmon 
fish  therein,  for  sale  in  the  market,  and  defendant  has 
derived  and  expects  to  derive  large  profits  from  his 
said  set  nets ;  and  that  said  set  nets  and  each  of  them 
is  of  much  value  by  reason  of  the  salmon  fish  caught 
and  to  be  caught  therein.  That  there  is  now  and 
there  will  continue  to  be,  during  all  of  the  fishing 
seasons  of  the  year  1908,  and  future  years,  a  large 
number  and  many  valuable  salmon  fish  in  said 
[57]  Columbia  River,  at  the  place  where  this  de- 
fendant's set  nets  and  each  of  them  was  located  and 
operated  at  the  time  that  the  operation  of  said  set 
nets  was  enjoined  by  the  order  of  this  Court  in  this 
proceeding. 

11. 
That  at  the  same  place  and  location  where  this  de- 
fendant's set  nets  and  each  of  them  was  located, 
fished  and  operated  from'  the  16th  of  June,  1906,  as 
aforesaid,  and  until  enjoined  by  the  order  of  this 
Court  in  this  proceeding,  said  locations  and  each  of 
them  was  fished  and  operated  for  the  purpose  of 
catching  salmon  fish  during  the  fishing  seasons  of  the 
year  1902  and  during  the  fishing  seasons  of  each  and 
every  year  since  said  year  up  to  and  including  the 
year  190^,  by  this  defendant's  predecessors  in  inter- 
est, for  that  defendant's  predecessors  in  interest 
fished  and  operated  said  locations  for  the  purpose  of 
catching  salmon  fish  with  fishing  appliances,  author- 
ized by  the  laws  of  the  State  of  Washington,  under 
licenses  duly  issued  by  the  Fish  Commissioner  of  the 
State  of  Washington,  for  each  and  all  of  the  years 
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1902  and  until  1907,  inclusive,  and  this  defendant,  in 
the  manner  required  by  law,  acquired  said  interest 
in  said  locations ;  and  that  under  said  licenses  issued 
as  aforesaid,  'by  the  Fish  Commissioner  of  the  State 
of  Washington,  to  this  defendant,  this  defendant  had 
located  and  was  operating,  occupying  and  fishing 
with  his  said  two  set  nets  for  salmon  fish,  his  said 
locations  of  his  said  two  set  nets,  long  prior  to  the 
time  that  plaintiff  attempted  to  secure  a  location 
thereon  and  long  prior  to  the  time  that  plaintiff  com- 
menced fishing  on  said  locations,  with  its  said  drag 
seines,  as  hereinafter  alleged,  for  that  plaintiff  did 
not  attempt  to  secure  any  fishing  location  on  defend- 
ant's said  locations,  not  commence  fishing  [58]  on 
said  grounds,  and  locations,  until  on  or  about  the  2d 
or  3d  of  July,  1908. 

That  under  the  laws  of  the  State  of  Washington, 
this  defendant  is  entitled  to  the  sole,  prior  and  ex- 
clusive right  to  the  locations  which  were  occupied  by 
this  defendant's  said  set  nets,  at  the  time  of  the  com- 
mencement of  this  action ;  and  was  then  and  is  now 
entitled  to  the  sole,  prior  and  exclusive  right  to  fish 
on  said  locations,  for  salmon  fish,  with  his  said  set 
nets,  during  the  fishing  season  of  this  and  future 
years. 

12. 

That  defendant,  at  the  time  of  the  commencement 
of  this  action,  and  ever  since  the  16th  of  June,  1908, 
was  fishing  and  operating  said  set  nets,  in  the  usual 
way,  and  in  the  only  manner  in  which  they  could  be 
fished  and  operated  for  the  purpose  of  catching  sal- 
mon fish ;  and  was  in  no  way,  and  in  no  manner,  inter- 
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ferin^  witli  the  Sites  Number  Two  or  Three  which 
plaintiff  alleges  in  its  complaint  it  leased,  for  defend- 
ant's said  set  nets  were  and  will  be  fished  and  oper- 
ated solely  and  entirely  from  boats  upon  the  waters 
of  said  Columbia  River,  at  a  point  beyond  low  tide 
and  low  water  if  permitted  by  this  Court  and  in  so 
fishing  said  set  nets,  diefendant  never  did  and  defend- 
ant does  not  intend  to  and  it  is  not  necessary  to  tres- 
pass or  go  upon  or  over  said  Sites  Number  Two  and 
Three  or  any  part  thereof,  for  that  said  sites  do  not 
extend  beyond  low  waters  in  the  waters  of  the  Colum- 
bia River. 

13. 

That  said  set  nets  as  located  and  fished  by  this  de- 
fendant did  not,  and  of  this  Court  permits  them  to  be 
fished  and  operated,  will  not  interfere  with  naviga- 
tion in  said  river,  [59]  for  the  purpose  of  trade 
and  commerce,  or  for  any  other  purpose,  for  which 
the  navigation  of  said  river  is  used  or  can  be  used,  for 
that  said  set  nets  were  so  constructed  as  not  to  ex- 
tend to  the  adjacent  channel  of  said  river,  and  the 
water  at  the  place  of  the  location  of  said  set  nets,  does 
not  exceed  six  feet  in  depth,  at  low  tide,  and  neither 
of  said  set  nets  by  lead  or  any  parts  thereof  extended 
or  occupied  more  than  one-third  of  the  width  of  said 
river,  but  occupied  much  less  th;an  one-third  of  the 
width  of  said  river. 

14. 

That  each  of  this  defendant's  said  set  nets  and  ex- 
clusive right  to  fish  same  were  and  are  of  the  reason- 
able value  of  $10,000.00,  and  said  set  nets  and  each  of 
them  catch  a  great  many  valuable  salmon  fish,  and  if 
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this  defendant  is  permitted  to  fish  and  operate  them 
they  will  catch  a  great  many  valuable  salmon  fish, 
amounting  to  many  thousand  dollars'  worth,  but  the 
exact  amount  or  value  it  is  impossible  to  determine ; 
that  salmon  fish  are  of  great  mercantile  value,  and 
that  during  the  fishing  seasons  of  the  year  1908  and 
future  years,  this  defendant,  if  permitted  to  operate 
his  said  set  nets  will  catch  therein  many  valuable 
salmon  fish  of  great  value  and  worth  many  thousand 
dollars,  but  the  exact  amount  of  salmon  fish,  or  the 
value  of  the  salmon  fish  that  defendant  would  catch 
in  said  nets  cannot  be  estimated  or  computed. 

15. 
That  neither  of  defendant's  said  set  nets  or  any 
part  thereof  were  at  any  time  an  obstruction  to  navi- 
gation in  said  Columbia  River.  And  if  defendant  is 
permitted  to  operate  said  set  nets,  at  the  place  and 
location  where  the  same  were  at  the  time  of  the  com- 
mencement of  this  action,  the  same  will  not  constitute 
he  an  obstruction,  in  or  to  the  navigable  waters  of 
[60]  said  'Columibia  River  nor  to  the  navigation  of 
said  river.  That  no  part  of  either  of  defendant's 
said  set  nets  or  the  said  buoys  which  mark  the  loca- 
tions thereof  were  at  any  time  any  obstruction  in  or 
to  the  navigation  of  said  Columbia  River,  for  that 
said  set  nets,  and  the  locations  thereof,  were  not  in 
the  navigable  portions  of  said  river;  for  the  water  at 
the  place  where  said  set  nets  were  located  at  the  time 
of  the  commencement  of  this  action,  of  said  river, 
does  not  exceed  six  feet  in  depth  at  low  tide,  and  said 
set  nets  or  any  or  either  of  them  did  not  extend  out 
to  the  channel  of  said  river,  nor  to  the  part  of  said 
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river  used  by  boats  or  vessels  in  plying  the  waters  of 
the  Columbia  River,  for  the  purpose  of  trade  or  com- 
merce. 

16. 

That  neither  of  defendant's  said  set  nets  nor  any 
part  thereof  was  upon  any  part  of  said  Site  Number 
Two  or  Three  or  any  part  thereof,  which  plaintiff  in 
its  complaint  alleges  that  it  leased  from  the  Secretary 
of  War  of  the  United  States.  And  the  place  where 
said  set  nets  and  each  of  them  was  located  w^as  not 
and  is  not  upon  said  Site  Two  or  Three  or  any  part 
thereof.  That  said  set  nets  nor  the  operating  and 
fishing  of  the  same  by  this  defendant,  did  not  inter- 
fere with  or  prevent  plaintiff  from  ingress  to  and 
egress  from  said  Sites  Number  Two  and  Three  of 
Sand  Island,  mentioned  in  plaintiff's  complaint. 
And  if  defendant  is  permitted  to  operate  said  set 
nets  at  the  place  where  the  same  were  located  at  the 
time  of  the  commencement  of  this  action,  the  same 
will  not  interfere  w^ith  or  prevent  plaintiff  from  in- 
gress to  or  egress  from  said  Sand  Island. 

17. 

That  the  defendant  intends  to  and  will  fish  and 
operate,  for  salmon  fish,  said  set  nets  at  the  same 
place  and  location  [61]  where  they  were  located, 
on  or  about  the  16th  of  June,  1908,  if  permitted  by 
this  Court,  and  unless  restrained  and  prohibited  by 
this  Court  in  this  proceeding  upon  final  hearing. 
That  the  said  set  nets  of  this  defendant  were  and 
constitute  obstructions  and  are  the  things  which 
plaintiff  alleges  in  its  complaint  were  and  constitute 
obstructions  and  are  the  things  of  which  the  plain- 
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tiff  in  its  <3(>m'plaint  complains. 

18. 
That  while  this  defendant  was  operating  and  fish- 
ing for  salmon  fish,  his  said  set  nets  and  each  of  them, 
at  the  location  and  place  where  the  same  were  located 
in  the  waters  of  the  Colum>bia  River  in  Pacific 
County,  Washington,  as  aforesaid,  and  on  or  about 
the  second  or  third  of  July,  1906,  and  at  other  dates 
and  times  since  said  date,  the  complainant  and  plain- 
tiff in  the  above-entitled  action,  its  agents,  officers, 
and  servants,  unlawfully  and  wrongfully,  and  with- 
out the  consent  of  this  defendant,  entered  upon  the 
lateral  passageway  and  location  and  also  upon  the  end 
passageway  and  location  of  defendant's  said  set  nets, 
and  of  each  of  them,  and  upon  and  over  the  location 
of  said  set  nets,  and  each  of  them,  and  then  and  there 
unlawfully  and  wrongfully,  and  without  the  consent 
of  this  defendant,  with  drag  seines  did  fish  with  said 
drag  seines  for  the  purpose  of  catching  salmon  fish 
in  said  seines  on  the  location  of  this  defendant's  said 
set  nets  and  each  of  them,  and  did  catch  salmon  fish 
in  their  said  drag  seines,  which  otherwise  would  have 
been  caught  in  defendant's  said  set  nets,  and  each  of 
them;  and  ever  since  said  time,  the  plaintiff  has 
wrongfully  and  unlawfully,  and  without  the  consent 
of  this  defendant,  daily  fished  for  the  purpose  of 
catching  salmon  fish,  with  its  said  drag  seines,  upon 
the  lateral  passageway  and  location  and  also  upon  the 
end  passageway  and  location,  of  said  defendant's  said 
set  nets,  and  each  of  them,  [62]  and  upon  and  over 
the  said  set  nets  and  each  of  them,  and  are  now  catch- 
ing salmon  fish  in  its  said  drag  seines,  which  would 
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otherwise  be  caught  in  defendant's  said  set  nets,  and 
e«<-h  of  them,  were  defendant  permitted  to  operate 
and  fish  h,s  said  set  nets,  by  this  Court;  that  thereby 
c..n,plaina„t  and  plaintiff  is  irreparably  daniaging 
and  injuring  this  defendant,  and  that  the  damages 
have  and  will  amount  to  many  thousands  of  dollars 
but  It  IS  impossible  to  measure  said   damages  in 
money,  for  it  is  impossible  to  say  how  many  salmon 
fish  plaintiff  would  catch  in  said  drag  seines,  or  how 
many  fish  it  will  daily  catch  therein,  or  how  many  sal- 
mon fish  this  defendant  would  catch  in  his  said  set 
nets  If  permitted  to  operate  the  same  by  Court,  but 
defendant  alleges  that  up  to  the  present  time  he  has 
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19. 

That  the  plaintiff,  its  agents,  officers  and  servants 
will  daily  continue  to  iish  for  sahnon  fish,  with  said 
drag  semes,  upon  the  location  of  this  defendant's 
said  set  nets  and  upon  and  over  said  set  nets,  and 
upon  and  over  the  lateral  location  and  passageway 
of  said  defendant's  said  set  nets,  and  each  of  them 
and  upon  and  over  the  end  location  and  passageway 
of  said  defendant's  said  set  nets  and  each  of  them 
and  over  said  defendant's  said  set  nets  and  each  of 
them,  during  the  entire  fishing  season  of  the  year 
1908  and  future  years,   with   plaintiff's   said   drag 
seines,  for  the  purpose  of  catching  fish  in  said  drag 
seines,  unless  restrained  by  this  Court. 

20. 
That   said   trespass,   herein   complained   of,   and 
which  has  been  and  is  now  being  committed  by  the 
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plaintiff,  its  agents,  officers,  and  servants,  as  afore- 
said, will,  unless  restrained,  [63]  continue  daily 
and  will  prevent  this  defendant  from  fishing  for 
salmon  fish  said  set  nets,  and  each  of  them,  and  that 
if  plaintiff  is  permitted  to  maintain  and  fish  its  said 
drag  seines,  as  aforesaid,  this  defendant  will  not  be 
able  to  use  or  fish  for  salmon  fish  in  said  waters  of 
said  Columbia  River,  in  Pacific  County,  Washing- 
ton, his  said  set  nets,  or  either  of  them,  and  this  de- 
fendant will  thereby  be  irreparably  damaged;  and 
that  the  damages  will  amount  to  many  thousands  of 
dollars,  but  it  is  impossible  to  measure  said  damages 
in  money  for  it  is  impossible  to  ascertain  how  many 
fish  this  defendant  would  catch  in  his  said  set  nets 
during  the  fishing  season  of  this  and  future  years  if 
the  plaintiff  did  not  fish  for  salmon  fish  upon  and 
over  the  location  of  defendant's  said  set  nets,  and  if 
the  plaintiff  did  not  prevent  this  defendant  from 
fishing  and  operating  this  defendant's  said  set  nets, 
and  each  of  them. 

21. 
That  on  the  second  and  third  of  July,  1908,  and 
ever  since  said  time  and  at  the  present  time,  the 
plaintiff  endeavored  to  prevent  and  now  endeavors 
to  prevent  this  defendant  from  fishing  and  operating 
his  said  set  nets  for  the  purpose  of  catching  salmon 
fish  at  the  location  and  place  where  they  were  located 
as  aforesaid,  at  the  time  of  the  commencement  of 
this  action;  and  that  on  the  second  and  third  days 
of  July,  1908,  plaintiff  claimed,  and  ever  since  said 
time  has  claimed  and  now  claims,  the  exclusive  right 
of  fishery  and  the  exclusive  right  to  fish  for  salmon 
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fish  at  the  place  where  this  defendant's  said  set  nets 
were  fished  and  operated  at  the  time  of  the  com- 
mencement of  this  action ;  and  endeavored  to  exclude 
this  defendant  and  prevent  this  defendant  from  fish- 
ing his  said  set  nets  and  each  of  them,  at  the  location 
as  aforesaid;  and  that  plaintiff  [64]  will  con- 
tinue to  exercise  the  exclusive  right  of  fishery  on 
and  over  defendant's  said  set  nets,  and  at  the  place 
where  the  same  were  located  at  the  time  of  the  com- 
mencement of  this  action;  unless  restrained  by  this 
Court  and  will  daily  thus  continue  to  harass  and  an- 
noy this  defendant;  and  will  continue  to  endeavor  to 
prevent  and  will  prevent  this  defendant  from  fishing 
and  operating  his  said  set  nets  and  each  of  them,  un- 
less restrained  by  this  Court. 

22. 
That  the  plaintiff  and  complainant  threaten  to  and 
will,  unless  restrained  by  this  Court,  continue  daily 
to  fish  and  operate,  for  the  purpose  of  catching 
salmon  fish,  its  said  drag  seines,  and  other  fishing 
appliances,  upon  the  lateral  location  and  also  upon 
the  end  passsageway  of  defendant's  said  set  nets  and 
each  of  them,  and  on  and  over  said  set  nets;  and 
threaten  to  and  will,  unless  restrained  by  this  Court, 
prevent  this  defendant  from  fishing  or  operating  his 
said  set  nets,  for  the  purpose  of  catching  salmon  fish; 
and  that  the  plaintiff  will,  unless  restrained  by  the 
order  of  this  Court,  exercise  the  exclusive  right  of 
fishery  at  the  place  where  defendant's  set  nets  were 
situated  at  the  time  of  the  conamencement  of  this  ac- 
tion; and  will,  unless  restrained  by  the  order  of  this 
Court,  prevent  this  defendant  from  ever  fishing  or 
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operating,  for  the  purpose  of  catching  salmon  fish, 
said  set  nets  or  any  or  either  of  them. 

23. 
That  this  defendant  does  not  have  a  plain,  speedy 
or  adequate  remedy  at  law  for  the  redress  of  the  griev- 
ances herein  complained  of  by  this  defendant. 

24. 
That  an  emergency  exists  and  this  defendant  is 
entitled  [65]  to  a  permanent  injunction  forever 
enjoining  plaintiJK  from  maintaining  or  operating 
said  seines  or  any  or  either  of  them  on  the  lateral 
location  and  end  passageway  of  any  of  defendant's 
said  set  nets,  and  from  interfering  with  this  defend- 
ant's right  to  fish  and  operate  defendant's  said  nets. 
WHEREFORE,  this  defendant,  having  fully  an- 
swered, confessed,  traversed  and  denied  all  mattters 
in  the  said  amended  bill  of  complaint  material  to  be 
answered,  according  to  his  best  knowledge  and  belief, 
prays  this  honorable  Court  to  enter  its  judgment  and 
decree ;  that  plaintiff  take  nothing  by  its  said  action, 
and  that  this  defendant  be  hence  dismissed  with  his 
reasonable  costs  and  charges  in  this  behalf  most 
wrongfully  sustained ;  and  that  the  Court  grants  unto 
this  defendant  such  other  further  and  separate  re- 
lief in  the  premises  as  to  this  Court  may  seem  meet 
and  in  accordance  with  equity. 

H.  S.  McGOWAN, 

Defendant. 
WELSH,  WELSH,  &  O'PHELAN, 
Attorneys  and  Solicitors  for  Defendant  H.  S.  Mc- 
Gowan,   Residence   and   Address   South   Bend, 
Pacific  County,  Washington. 
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State  of  Washinp^ton, 
County  of  Pacific, — ss. 

I,  H.  S.  McGuwan,  being  first  duly  sworn,  upon 
my  oath  do  depose  and  say : 

That  I  am  one  of  the  defendants  in  the  above- 
entitled  action  and  proceeding;  that  I  am  answering 
defendant  herein;  that  I  have  read  the  above  and 
foregoing  answer,  and  said  affirmative  [66]  an- 
swer and  defense,  and  know  the  contents  thereof,  and 
that  each  and  every  allegation  made  and  thing 
therein  contained  is  true.  Excepting  as  to  such  mat- 
ters and  things  as  are  alleged  are  based  on  my  infor- 
mation and  belief,  and  to  those  matters  and  things, 
I  verily  believe  the  same  and  the  whole  thereof  to  be 
true. 

H.  S.  McGOWAN.     [Seal] 

Subscribed  in  my  presence  and  sworn  to  before  me 
this  26th  day  of  August,  A.  D.  1908. 

JOHN  T.  WELSH, 
Notary  Public  for  the  State  of  Washington,  Residing 
at  South  Bend,  in  Said  State.     [67] 

Cross-bill  and  Complaint. 
For  a  cross-bill  and  for  affirmative  relief,  this  de- 
fendant H.  S.  McGowan,  your  orator,  shows  to  the 
honorable  Judges  of  the  Circuit  Court  of  the  United 
States  of  America,  in  and  for  the  Western  District 
of  Washington,  Western  Division,  the  following 
facts,  and  your  orator  avers,  says  and  alleges,  as 
follows : 
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1. 

That  H.  S.  McGowan,  this  defendant,  your  ora- 
tor is  now,  and  was  at  all  of  the  times  hereinafter 
in  this  separate  answer  and  defense  mentioned,  a  cit- 
izen of  the  United  States  of  America,  over  the  age 
of  twenty-one  years,  and  a  citizen  and  a  resident  of 
Pacific  County,  in  the  State  of  Washington,  and 
competent  to  own  and  operate  set  nets  and  other  ap- 
pliances for  catching  salmon  fish  in  the  State  of 
Washington,  and  in  the  Columbia  River,  in  said 
county  and  State. 

2. 

That  the  plaintiff,  Columbia  River  Packers'  Asso- 
ciation, is  now  and  was  at  all  the  times  hereinafter 
in  this  separate  answer  and  defense  mentioned,  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Oregon,  and  that 
it  filed  in  the  office  of  the  Secretary  of  State  of  the 
State  of  Washington,  a  certified  copy  of  its  articles 
of  incorporation,  and  filed  in  the  office  of  the  Secre- 
tary of  State  of  the  State  of  Washington,  a  designa- 
tion in  writing  of  R.  A.  Hawkins,  as  its  statutory 
agent  upon  whom  service  of  summons  or  process 
may  be  made  or  had,  and  that  plaintiff  is  now  and 
was  at  all  of  the  times  hereinafter  alleged,  a  citizen 
of  the  State  of  Oregon.     [68] 

3. 

That  heretofore  and  on  the  15th  of  April,  1908, 
pursuant  to  the  laws  of  the  State  of  Washington, 
this  defendant,  your  orator,  applied  to  the  Fish  Com- 
missioner of  the  State  of  Washington,  for  licenses 
to  operate  and  fish  for  salmon  fish,  two  set  nets  in 
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the  \vatei*s  of  the  Cohimbia  River,  in  Pacific  County, 
Washington,  and  at  the  place  where  said  set  nets 
were  hx'ated  at  the  time  of  the  commencement  of  this 
action,  as  hereinafter  alleged;  and  then  and  there 
defendant,  your  orator,  paid  the  said  Fish  Commis- 
sioner the  license  fee  exacted  by  said  Fish  Commis- 
sioner and  the  laws  of  the  State  of  Washington,  to 
wit,  the  sum  of  $2.50  for  license  number  1431,  and 
$2.50  for  license  number  1432.  Thereupon  said  Fish 
Commissioner,  on  the  15th  of  April,  1908,  issued  and 
delivered  to  this  defendant,  your  orator,  H.  S.  Mc- 
Gowan, two  licenses  to  operate  set  nets  in  the  Colum- 
bia River,  and  numbered  respectively  1431  and  1482, 
and  thereupon  this  defendant,  your  orator,  was  en- 
titled of  right  to  operate  two  set  nets  for  the  purpose 
of  catching  sahnon  fish  in  the  waters  of  the  Columbia 
River,  within  the  State  of  Washington,  from  said 
date  and  for  a  period  of  one  year  thereafter,  and 
said  licenses  are  under  the  laws  of  the  State  of  Wash- 
ington renewable  each  year  after  issuance.  That 
said  licenses  and  each  of  them  contains  the  name  of 
H.  S.  McGow^an,  as  the  person  to  whom  said  licenses 
were  granted,  and  specifies  the  number  of  said  set 
net  for  which  it  was  issued. 

4. 
That  under  and  pursuant  to  said  licenses  and  the 
laws  of  the  State  of  Washington,  this  defendant, 
your  orator,  H.  S.  McGowan,  did  on  or  about  the 
[69]  16th  of  June,  1908,  cause  the  location  for  said 
set  nets  to  be  made  by  securely  fastening  a  buoy  on 
the  location,  for  each  set  net,  upon  which  he  posted, 
or  caused  to  be  posted,  the  number  of  the  license 
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under  which  the  said  respective  set  nets  was  operated, 
to  wit:  Nos.  1431,  1432. 

5. 

That  the  point  and  place  in  the  waters  of  the  Co- 
lumbia River  in  Pacific  County,  Washington,  where 
this  defendant,  your  orator,  did  on  the  16th  of  June, 
1908,  locate  his  said  set  nets,  under  license  No.  1432 
was  and  is  described  as  follows,  to  wit : 

At  a  point  in  the  Columbia  River  in  Pacific 
County,  Washington,  which  is  about  700  feet  in  an 
easterly  direction  from  the  place  known  and  com- 
monly called  '* Great  Republic  Wreck,"  in  front  of 
Sand  Island,  in  the  Columbia  River,  beyond  the  line 
of  ordinary  and  also  of  extreme  low  tide,  in  said 
Columbia  River,  and  the  adjacent  channel  of  said 
Columbia  River,  and  said  set  net  is  situated  in  said 
Columbia  River,  and  in  front  of  but  beyond  Sand 
Island;  and  which  said  set  net  and  the  location 
thereof  was  being  fished  and  operated  by  defendant, 
for  the  purpose  of  catching  salmon  fish  under  license 
number  1436,  issued  by  the  Fish  Commissioner  of 
the  State  of  Washington,  on  the  15th  of  April,  1908 ; 
and  that  on  the  16th  of  June,  1908,  this  defendant, 
your  orator,  caused  the  location  of  said  set  net  to 
be  made  by  securely  anchoring  a  buoy  in  the  waters 
of  said  river,  on  the  above-described  location  of  his 
said  set  net,  upon  which  he,  at  said  time  and 
place,  posted  and  caused  to  be  posted  the  number 
of  the  license  under  which  said  set  net  was  op- 
erated, to  wit:  Number  1432,  and  said  set  net 
did  not  at  the  time  of  the  conmiencement  of  this  ac- 
tion, nor  at  any  other  time,  occupy  more  than  one- 
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third  of  the  width  [70]  of  said  Columbia  River, 
and  did  not  extend  out  to  the  main  ships'  channel 
thereof,  and  that  the  point  and  place  in  the  waters 
of  the  Cokmibia  River  in  Pacific  County,  Washing- 
ton, where  this  defendant,  your  orator,  did,  on  or 
about  the  16th  of  June,  1908,  locate  his  said  set  net, 
under  license  number  1431,  is  described  as  follows : 

At  a  point  in  the  Columbia  River,  in  Pacific 
County,  Washington,  about  200  feet  in  an  easterly 
direction  from  what  is  known  and  called  "Great  Re- 
public Wreck"  in  front  of  Sand  Island,  and  that 
said  set  net  is  located  in  front  of  Sand  Island, 
but  beyond  the  line  of  ordinary  low  tide  and  ex- 
treme low  tide,  and  beyond  the  line  of  low  water, 
and  between  the  point  of  extreme  low  tide  and 
low  water,  and  the  adjacent  channel  of  said  river. 
That  each  of  said  set  nets  was  located  by  use 
of  a  stone  anchor,  weighing  about  300  pounds,  to 
which  was  attached  [71]  a  piece  of  7/16  inch 
chain,  about  5  feet  long,  which  was  clamped  to  a  wire 
rope,  about  25  feet  long,  to  which  was  attached  a 
cedar  buoy,  about  4  feet  long  and  8  inches  square, 
upon  w^hich  buoy  was  securely  fastened  the  license 
nimiber  of  each  location. 

6. 

That  said  license  duly  authorized  and  empowered, 
and  authorizes  and  empowers  this  defendant,  your  or- 
ator, to  fish  and  operate  said  set  nets,  on  said  respec- 
tive locations  in  the  waters  of  the  Columbia  River,  in 
the  State  of  Washington,  and  during  the  entire  fish- 
ing seasons  of  1908  for  the  purpose  of  catching  sal- 
mon fish ;  and  defendant,  your  orator,  ever  since  on  or 
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about  the  16th  of  June,  1908,  has  fished  and  operated 
each  of  said  set  nets,  for  the  purpose  of  catching  sal- 
mon fish  at  the  locations  aforesaid,  in  the  waters  of 
the  Columbia  River,  in  Pacific  County,  Washington, 
until  interfered  with  by  plaintiff  as  hereinafter  al- 
leged, and  until  enjoined  by  the  order  of  the  Court  in 
this  proceeding. 

7. 

That  each  of  said  set  nets  was  constructed  by  means 
of  rope,  twine,  cord,  and  lead  and  the  meshes  of  said 
set  nets  was  more  than  three  inches  stretch  measure, 
and  was  securely  fastened  so  that  it  remained  in  its 
said  location  in  said  Columbia  River,  and  fish  were 
caught  in  the  same,  until  said  set  nets  and  each  of 
them  was  interfered  with  by  plaintiff  as  hereinafter 
averred  and  alleged,  and  their  operation  enjoined 
by  this  Court  in  this  proceeding. 

8. 

That  ever  since  the  16th  of  June,  1908,  this  defend- 
ant, your  orator,  maintained  his  said  locations  of  his 
said  set  nets,  and  maintained  and  operated  and  fished 
for  the  purpose  [72]  of  catching  salmon  fish  said 
set  nets  and  each  of  them,  until  interfered  with  by 
plaintiff  as  hereinafter  in  this  answer  alleged  and 
averred,  and  until  enjoined  by  the  order  of  this 
Court.  That  said  set  nets  and  each  of  them  caught 
fish  and  fish  were  caught  therein  in  the  following 
manner,  and  would  now  be  caught  in  said  set  nets 
and  each  of  them  in  the  following  manner,  were  this 
defendant,  your  orator,  permitted  by  this  Court  to 
operate  and  fish  for  salmon  fish  said  set  nets,  and 
each  of  them,  to  wit :    Fish  were  and  would  be  caught 
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in  said  set  nets,  and  each  of  them,  by  entangling 
themselves  in  said  set  nets,  and  becoming  fast  therein, 
and  after  they  are  caught,  then  they  are  taken  out 
of  said  set  nets  by  a  man  or  men  in  small  boats,  which 
boat  is  afloat  on  the  water. 

9. 

That  said  defendant,  your  orator,  was  and  is  en- 
titled to  a  lateral  passageway  of  at  least  300  feet  and 
an  end  passageway  of  30  feet,  betw^eeen  each  of  his 
said  set  nets,  and  all  other  fishing  appliances  placed 
on  said  Columbia  River,  or  to  be  placed  in  said  river ; 
and  it  is  a  crime  under  the  laws  and  statutes  of  the 
State  of  Washington,  and  punishable  under  said 
laws,  for  any  person  to  construct  or  ov^i  or  operate 
any  appliance  for  the  purpose  of  catching  fish  and 
salmon  fish,  in  said  waters,  without  leaving  for  this 
defendant's,  your  orators,  said  set  nets,  and  each  of 
them,  an  end  passageway  of  at  least  30  feet,  and  a 
lateral  passageway  of  at  least  300  feet.  That  be- 
tween each  of  said  defendant's,  your  orator's,  said 
set  nets,  there  was,  on  the  16th  of  June,  1908,  at  the 
time  of  the  location  of  the  same,  an  end  passageway 
of  at  least  30  feet,  and  a  lateral  passageway  of  at 
least  300  feet,  betw^een  said  set  nets,  and  said  dis^ 
tance  remained  between  said  set  nets,  until  said 
plaintiff  did,  as  [73]  «s  hereinafter  alleged,  go 
upon  said  set  nets,  and  upon  the  locations  of  this  de- 
fendant's, your  orator's,  said  set  nets. 

10. 

That  this  defendant,  your  orator,  prior  to  the  com- 
mencement of  this  action,  expended  large  sums  of 
money  in  acquiring  the  rights  of  fishing  and  operat- 
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ing  said  set  nets,  and  each  of  them,  and  that  said  fish- 
ing rights,  and  said  set  nets  and  each  of  them,  was 
of  much  value  and  profit  to  this  defendant,  your  ora- 
tor, by  reason  of  the  salmon  fish  caught  and  to  be 
caught  in  this  defendant's,  your  orator's,  said  set 
nets,  during  the  fishing  seasons  of  the  year,  1908  and 
future  years.  That  salmon  fish  on  and  in  the  Colum- 
bia River,  are  of  great  value  and  ascend  the  river 
in  large  numbers  and  schools  at  certain  periods  dur- 
ing each  year,  and  on  the  16th  of  June,  1908,  and  at 
all  times  thereafter,  they  v^ere  in  said  river  in  large 
quantities  and  were  ascending  said  river,  and  will 
ascend  said  river  in  large  quantities  this  and  each 
future  year.  That  salmon  fish  are  of  great  mer- 
chantable value,  and  defendant,  your  orator,  was  on 
June  16th,  1908,  and  at  all  times  enjoined  by  this 
Court,  engaged  in  the  business  of  operating  his  said 
set  nets,  and  each  of  them,  for  the  purpose  of  catch- 
ing salmon  fish  therein,  for  sale  in  the  market,  and 
defendant,  your  orator,  has  derived  and  expects  to 
derive  large  profits  from  his  said  set  nets ;  and  that 
said  set  nets,  and  each  of  them,  is  of  much  value  by 
reason  of  the  salmon  fish  caught  and  to  be  caught 
therein.  That  there  is  now  and  there  will  continue  to 
be,  during  all  the  fishing  seasons  of  the  year  1908,  and 
future  years,  a  large  number  and  many  valuable 
salmon  fish  in  said  Columbia  Eiver,  at  the  place 
where  this  defendant's,  your  orator's,  said  set  nets 
and  each  of  them  was  located  and  operated  at  the  time 
that  the  operation  of  said  set  [74]  nets  was  en- 
joined by  the  order  of  this  Court,  in  this  proceeding. 
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11. 

That  at  the  same  place  and  location  where  this 
defendant's  your  orator's,  set  nets,  and  each  of  them 
was  located,  fished  and  operated,  from  the  16th  of 
June,  1908,  as  aforesaid,  and  until  enjoined  by  the 
order  of  this  Court  in  this  proceeding,  said  locations 
and  each  of  them  was  fished  and  operated  for  the  pur- 
pose of  catching  salmon  fish  during  the  fishing  sea- 
sons of  the  year  1902  and  during  the  fishing  seasons 
of  each  and  every  y^ar  since  said  year  up  to  and  in- 
-cluding   the   year   1907,   by   this   defendant's   your 
orator's,  predecessors  in  interest,  for  tliat  defend- 
ant's, your  orator's,  predecessors  in  interest  fished 
and  operated  said  locations  for  the  purpose  of  catch- 
ing salmon  fish  with  fishing  appliances,  authorized  by 
the  laws  of  the  State  of  Washington,  under  licenses 
duly  issued  by  the  Fish  Commissioner  of  the  State  of 
Washington,  for  each  and  all  of  the  years  1902  and 
until  1907,  both  inclusive,  and  this  defendant,  your 
orator,  in  the  manner  required  by  law,  purchased  said 
interest  in  said  locations ;  and  that  under  said  licenses 
issued  as  aforesaid,  by  the  Fish  Commissioner  of  the 
State  of  Washington,  to  this  defendant,  your  orator, 
this  defendant,  your  orator  had  located  and  was  oper- 
ating, occupying  and  fishing  w^ith  his  said  set  nets 
for  salmon  fish  his  said  locations  of  his  said  set  nets, 
long  prior  to  the  time  that  plaintiff  attempted  to 
secure  a  location  thereon  and  long  prior  that  plaintiff 
commenced  fishing  on  said  locations,  with  its  said 
drag  seines,  as  hereinafter  alleged,  for  that  plaintiff 
did  not  attempt  to  secure  any  fishing  location  on  de- 
fendant's,  your   orator's,   said  locations   nor   com- 
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menced  fishing  on  said  grounds,  and  locations  until  on 
or  about  the  2d  or  3d  of  July,  1908.     [75] 

That  under  the  laws  of  the  State  of  Washington, 
this  defendant,  your  orator,  is  entitled  to  the  sole, 
prior  and  exclusive  right  to  the  locations  which  were 
occupied  by  this  defendant's,  your  orator's,  said  set 
nets,  at  the  time  of  the  conunencement  of  this  action ; 
and  was  then  and  is  now  entitled  to  the  sole,  prior 
and  exclusive  right  to  fish  on  said  locations,  for  sal- 
mon fish,  with  his  said  set  nets,  during  the  fishing 
season  of  this  and  future  years. 

12. 

That  defendant,  your  orator,  at  the  time  of  the  com- 
mencement of  this  action,  and  ever  since  the  16th  of 
June,  1908,  was  fishing  and  operating  said  set  nets,  in 
the  usual  way,  and  in  the  only  manner  in  which  they 
could  be  fished  and  operated  for  the  purpose  of  catch- 
ing salmon  fish ;  and  was  in  no  way,  and  in  no  manner, 
interfering  with  the  Sites  Number  Two  or  Three 
which  plaintiff  alleges  in  its  complaint  it  leased ;  for 
defendant's,  your  orator's,  said  set  nets,  were  and 
will  be  fished  and  operated  solely  and  entirely  from 
boats  upon  the  waters  of  said  Colim:ibia  River,  at  a 
point  beyond  low  tide  and  low  water,  if  permitted  by 
the  Court,  and  in  so  fishing  said  set  nets,  defendant, 
your  orator,  never  did  and  defendant,  your  orator, 
does  not  intend  to  and  it  is  not  necessary  to  trespass 
or  go  upon  or  over  said  Sites  Number  Two  and  Three 
or  any  part  thereof,  for  that  said  sites  do  not  extend 
beyond  low  waters  in  the  waters  of  the  Columbia 
River. 
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13. 

That  said  set  nets  as  located  and  fished  hy  this  de- 
fendant, your  orator,  did  not  and  if  this  Court  per- 
mits them  to  be  fished  and  operated,  will  not  interfere 
with  navigation  [76]  in  said  river,  for  the  pur- 
pose of  trade  and  commerce,  or  for  any  other  pur- 
pose, for  which  the  navigation  of  said  river  is  used, 
or  can  be  used,  for  that  said  set  nets,  were  so  con- 
structed as  not  to  extend  to  the  adjacent  channel  of 
said  river,  and  the  water  at  the  place  of  the  location 
of  said  set  nets  does  not  exceed  six  feet  in  depth  at  low 
tide,  and  neither  of  said  set  nets  by  lead  or  any  parts 
thereof  extended  or  occupied  more  than  one-third  of 
the  width  of  said  river,  but  occupied  much  less  than 
one-third  of  the  width  of  said  river. 

14. 

That  each  of  this  defendant's,  your  orator's,  said 
set  nets  and  the  exclusive  rights  to  fish  the  same  were 
and  are  of  the  reasonable  value  of  $10,000.00,  and  said 
set  nets,  and  each  of  them,  catch  a  great  many  valu- 
able salmon  fish,  and  if  this  defendant,  your  orator, 
is  permitted  to  fish  and  operate  them-  they  will  catch  a 
great  many  valuable  salmon  fish,  amounting  to  many 
thousand  dollars'  worth,  but  the  exact  amount  or 
value  it  is  imrpossible  to  determine ;  that  salmon  fish 
are  of  great  mercantile  value,  and  that  during  the 
fishing  seasons  of  the  year  1908  and  future  years,  this 
defendant,  your  orator,  if  permitted  to  operate  his 
said  set  nets,  will  catch  therein  many  valuable  salmon 
fish  of  great  value  and  worth  many  thousand  dollars, 
but  the  exact  amount  of  salmon  fish,  or  the  value  of 
the  salmon  fish  that  defendant,  your  orator,  would 
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catch  in  said  nets  cannot  be  estimated  or  computed. 

15. 

'That  neither  of  defendant's,  your  orator's,  said  set 
nets  or  any  part  thereof,  were  at  any  time  an  obstruc- 
tion to  navigation  in  said  Columibia  River.  And  if 
defendant,  your  orator,  is  permitted  to  operate  said 
set  nets,  at  the  place  and  [77]  location  where  the 
same  were  at  the  time  of  the  commencement  of  this 
action,  the  same  will  not  constitute  or  be  an  obstruc- 
tion, in  or  to  the  navigation  of  the  Columbia  River 
nor  to  the  navigable  waters  of  said  river.  That  no 
part  of  either  of  defendant's,  your  orator's,  said  set 
nets,  or  the  said  buoys,  which  mark  the  locations 
thereof,  were  at  any  time  any  time  any  obstruction  in 
or  to  the  navigation  of  said  'Columbia  River,  for  that 
said  set  nets,  and  the  locations  thereof,  were  not  in  the 
navigable  portions  of  said  river,  for  the  water  at  the 
place  where  said  set  nets  were  located  at  the  time  of 
the  commencement  of  this  action  of  said  river,  does 
not  exceed  six  feet  in  depth  at  low  tide,  and  said  set 
nets  or  any  or  either  of  them  did  not  extend  out  to  the 
channel  of  said  river,  nor  to  the  part  of  said  river 
used  by  boats  or  vessels  in  plying  the  waters  of  the 
Columbia  River,  for  the  purpose  of  trade  or  com- 
merce. 

16. 

That  neither  of  defendant's,  your  orator's,  said  set 
nets,  nor  any  part  thereof  was  upon  any  part  of  said 
Bite  Numtber  Two  or  Three  or  any  part  thereof  which 
plaintiff  in  its  complaint  alleges  that  it  leased  from 
the  Secretary  of  War  of  the  United  States,  and  the 
place  where  said  set  nets  and  each  of  them  was 
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located  was  not  and  is  not  upon  said  Sites  Two  or 
Three  or  any  part  thereof.  That  said  set  nets  nor  the 
operating;  and  fishing  of  the  same  by  this  defendant, 
your  orator,  did  not  interfere  with  or  prevent  plain- 
tiff from  ingress  to  or  egress  from  said  Sites  Num- 
ber Two  and  Three  of  Sand  Island,  mentioned  in 
plaintiff's  eomplaint.  And  if  defendant,  your  or- 
ator, is  permitted  to  operate  said  set  nets,  at  the  place 
where  the  same  were  located  at  the  time  of  the  com- 
mencement of  this  action,  the  same  will  not  interfere 
with  or  prevent  plaintiff  from  ingress  to  or  egress 
from  said  Sand  Island.     [78] 

17. 

That  the  defendant,  your  orator,  intends  to  and 
will  fish  and  operate  for  salmon  fish,  said  set  nets  at 
the  same  place  and  location  where  they  were  located, 
on  or  about  the  16th  of  June,  1906,  if  permitted  by 
this  Court,  and  unless  restrained  and  prohibited  by 
this  Court,  in  this  proceeding,  upon  final  hearing. 
That  the  said  set  nets  of  this  defendant,  your  orator, 
were  and  are  the  things  which  the  said  plaintiff  al- 
leges in  its  complaint  were  and  constitute  obstruc- 
tions to  the  navigation  of  said  river,  and  are  the 
things  of  which  the  plaintiff  in  its  complaint  com- 
plains. 

18. 

That  while  this  defendant,  your  orator,  was  operat- 
ing and  fishing  for  salmon  fish,  his  said  set  nets  and 
each  of  them  at  the  location  and  place  where  the  same 
were  located  in  the  waters  of  the  Columbia  River,  in 
Pacific  County,  Washington,  as  aforesaid,  and  on  or 
about  the  second  or  third  of  July,  1008,  and  at  other 
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dates  and  times  since  said  date,  the  complainant  and 
plaintiff   in   the    above-entitled   action,   its   agents, 
officers,  and  servants,  unlawfully  and  wrongfully 
and  without  the  consent  of  this   defendant,   your 
orator,   entered  upon  the  lateral  passageway   and 
location  and  also  upon  the  end  passageway  and  lo- 
cation of  defendant's,  your  orator's,  said  set  nets, 
and  each  of  them,  and  upon  and  over  the  location 
of  said  set  nets,  and  each  of  them,  and  upon  and 
over  the  location  of  said  set  nets,  and  each  of  them, 
and  then  and  there  unlawfully  and  wrongfully,  and 
without   the   consent   of   this   defendant,   your   or- 
ator,   with    drag   seines,    did  fish   with    said    drag 
seines  for  the  purpose  of  catching  salmon  in  said 
seines  on  the  location  of  this  defendant's,  your  or- 
ator's, said  set  nets  and  each  of  them,  and  did     [79] 
catch  salmon  fish  in  their  said  drag  seines,  which 
otherwise  would  have  been  caught  in  defend'ant's, 
your  orator's,  said  set  nets,  and  each  of  them;  and 
ever  since  said  time,  the  plaintiff  has  wrongfully  and 
unlawfully,  and  without  the  consent  of  this  defend- 
ant, your  orator,  daily  fished  for  the  purpose  of  catch- 
ing salmon  fish,  with  its  said  drag  seines,  upon  the 
lateral  passageway  and  location  and  also  upon  the 
end  passageway  and  location,  of  said  defendant's, 
your  orator's,  said  set  nets,  and  each  of  them,  and 
upon  and  over  the  said  set  nets  and  each  of  them,  and 
are  now  catching  salmon  fish  in  its  drag  seines,  which 
would  otherwise  be  caught  in  dfefendant's,  your  or- 
ator's, said  set  nets,  and  each  of  them,  and  are  now 
catching  salmon  fish  in  its  said  dtag  seines  which 
would  otherwise  be  caught  in  defendant's,  your  or- 
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ator's,  said  set  nets,  and  each  of  them,  were  defend- 
ant, your  orator,  permitted  to  operate  and  fish  his 
said  set  nets  by  this  Court;  that  thereby  complainant 
and  plaintiff  is  irreparably  damaging  and  injuring 
this  defendant,  your  orator,  and  that  the  damages  will 
amount  to  many  thousands  of  dollars,  but  it  is  impos- 
sible to  measure  said  damages  in  money,  for  it  is  im- 
possible to  say  how  many  salmon  fish  plaintiff  would 
catch  in  said  drag  seines,  or  how  many  fish  it  will 
daily  catch  therein,  or  how  many  salmon  fish  this  de- 
fendant, your  orator,  would  catch  in  his  said  set  nets, 
if  permitted  to  operate  the  same. 

19. 
That  the  plaintiff,  its  agents,  officers  and  servants, 
will  daily  continue  to  fish  for  salmon  fish,  with  said 
drag  seines,  upon  the  location   of  this   defendant's, 
your  orator's,  said  set  nets,  and  upon  and  over  said 
set  nets,  and  upon  and  over  the  lateral  location  and 
passageway  of  said  defendant's,  your  orator's,    [80] 
said  set  nets,  and  each  of  them,  and  upon  and  over 
the  lateral  location  and  passageway  of  said  defend- 
ant's, your  orator's,  said  set  nets,  and  each  of  them, 
and  over  the  end  location  and  passageway  of  said 
defendant's,  your  orator's,  said  set  nets,  and  each  of 
them,  during  the  entire  fishing  season   of  the   year 
1908  and  future  j-ears,  with   plaintiff's    said    drag 
seines,  for  the  purpose  of  catching  fish  in  said  drag 
seines,  unless  restrained  by  this  Court. 

20. 
That   said   trespass,   herein   complained   of,   and 
which  has  been  and  is  now  being  committed  by  the 
plaintiff,  its  agents,  officers,  and  servants,  as  afore- 
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said,  will,  unless  restrained,  continue  daily  and  will 
prevent  this  defendant,  your  orator,  from  fishing  for 
salmon  fish  said  set  nets,  and  each  of  them,  and  that 
if  plaintiff  is  permitted  to  maintain  and  fish  its  said 
drag  seines,  as  aforesaid,  this  defendant,  your  orator, 
will  not  be  able  to  use  or  fish  for  salmon  fish  in  said 
waters  of  said  Columbia  River,  in  Pacific  County, 
Washington,  his  said  set  nets,  or  either  of  them,  and 
this  defendant,  your  orator,  will  thereby  be  irrepar- 
ably damaged;  and  that  the  damages  will  amount  to 
many  thousands  of  dollars,  but  it  is  impossible  to 
measure  said  damages  in  money  for  it  is  impossible 
to  ascertain  how  many  fish  this  defendant,  your  ora- 
tor, would  in  his  said  set  nets  during  the  fishing  sea- 
son of  this  and  future  years,  if  the  plaintiff  did  not 
fish  for  salmon  fish  upon  and  over  the  location  of  de- 
fendant's, your  orator's,  said  set  nets,  and  if  the 
plaintiff  did  not  prevent  this  defendant  from  fishing 
and  operating  this  defendant's,  your  orator's,  said 
set  nets,  and  each  of  them. 

21. 
That  on  the  second  and  third  of  July,  1908,  and 
ever  [81]  since  said  time  and  at  the  present  time, 
the  plaintiff  endeavored  to  prevent  and  now  endeav- 
ors to  prevent  this  defendant,  your  orator,  from  fish- 
ing and  operating  his  said  set  nets  for  the  purpose  of 
catching  salmon  fish  at  the  location  and  place  where 
they  were  located  as  aforesaid,  at  the  time  of  the 
commencement  of  this  action ;  and  that  on  the  second 
and  third  days  of  July,  1908,  plaintiff  claimed,  and 
ever  since  said  time  has  claimed  and  now  claims,  the 
exclusive  right  of  fishery  and  the  exclusive  right  to 
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fish  for  salmon  fisli  at  the  place  where  this  defend- 
ant's, your  orator's,  said  set  nets,  were  fislied  an<l 
operated  at  the  time  of  the  commencement  of  this 
action;  and  endeavored  to  exclude  this  defendant, 
your  orator,  and  prevent  this  defendant,  your  orator, 
from  fishinj]^  his  said  set  nets  and  each  of  them,  at 
the  locations  as  aforesaid ;  and  that  plaintiff  will  con- 
tinue to  exercise  the  exclusive  right  of  fishery  on  and 
over  defendant's,  your  orator's,  said  set  nets,  and  at 
the  place  where  the  same  were  located  at  the  time  of 
the  conunencement  of  this  action,  unless  restrained 
by  this  Coui-t;  and  will  daily  thus  continue  to  harass 
and  annoy  this  defendant,  yom*  orator,  from  fishing 
and  operating  his  said  set  nets,  and  each  of  them,  un- 
less restrained  by  this  Court. 

211/2. 

That  because  your  orator  has  been  enjoined  in  this 
suit  and  prevented  from  fishing  for  the  purpose  of 
catching  salmon  fish,  each  of  his  said  set  nets,  in  the 
waters  of  the  Columbia  River,  in  Pacific  County, 
Washington,  and  at  the  locations  hereinabove  al- 
leged, he  has  been  damaged  in  the  sum  of  many  thou- 
sand dollars,  but  it  is  impossible  to  allege  or  state 
specifically  the  exact  amount  of  money  in  which  your 
orator  alleges  and  avers  that  he  has  been  damaged  in 
the  sum  of  at  least  $20,000.00  up  to  the  present  time, 
as  near  as  your  orator  can  now  state  and  aver. 

22. 

That  the  plaintiff  and  complainant  threatened  to 
and  will  [82]  unless  restrained  by  this  Court, 
continue  daily  to  fish  and  operate  for  the  purpose  of 
catching  salmon  fish,  its  said  drag  seines  and  other 
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fishing  appliances,  upon  the  lateral  location  and  also 
upon  the  end  passageway  of  defendant's,  your  ora- 
tor's, said  set  nets,  and  each  of  them,  and  on  and  over 
said  set  nets;  and  threatened  to  and  will  unless  re- 
strained by  this  Court,  prevent  this  defendant,  your 
orator,  from  fishing  or  operating  his  said  set  nets,  for 
the  purpose  of  catching  salmon  fish;  and  that  the 
plaintiff  will,  unless  restrained  by  the  order  of  this 
Court,  exercise  the  exclusive  right  of  fishery  at  the 
place  where  defendant's,  your  orator's,  said  set  nets 
were  situated  at  the  time  of  the  commencement  of 
this  action,  and  will,  unless  restrained  by  the  order 
of  this  Court,  prevent  this  defendant,  your  orator, 
from  ever  fishing  or  operating,  for  the  purpose  of 
catching  salmon  fish,  said  set  nets,  or  any  or  either  of 
them. 

23. 

That  this  defendant  does  not  have  a  plain,  speedy 
or  adequate  remedy  at  law  for  the  redress  of  the 
grievances  herein  complained  of  by  this  defendant, 
your  orator. 

24. 

That  an  emergency  exists  and  this  defendant,  your 
orator,  is  entitled  to  a  pennanent  injunction  forever 
enjoining  plaintiff  from  maintaining  or  operating 
said  seines  or  any  or  either  of  them  on  the  lateral 
location  and  end  passageway  of  any  of  defendant's, 
your  orator's,  said  set  nets,  and  from  interfering 
with  this  defendant's,  your  orator's,  right  to  fish  and 
operate  defendant's,  your  orator's,  said  set  nets. 

WHEREFORE,  your  orator  to  the  end,  that  he 
may  obtain  relief  to  which  he  is  justly  entitled  in  the 
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premises,    prays     [83]     the  Court  to  j^ant  him,  a 
jiidgiiu'iit  and  decree  as  follows: 

1. 

That  the  Court  grant  to  him  a  writ  of  subpoena, 
directed  U>  the  said  Columbia  River  Packei-s'  Asso- 
ciation, complainant  in  the  abin'e-entitled  action, 
requiring  and  connnanding  it  to  appear  herein  and 
answer  under  oath,  to  the  several  allegations  in  this 
cross-bill  contained. 

2. 

That  complainant  be  required  to  set  forth  any  and 
every  adverse  interest,  claim  or  demand,  in  or  to  the 
said  premises,  and  upon  which  your  orator's  set  nets 
were  located  at  the  time  of  the  commencement  of  the 
above-entitled  action,  to  the  end,  that  said  adverse 
interest,  claim  or  demand  may  be  justly  adjudicated 
and  declared  null  and  void  as  against  this  cross-com- 
plainant, and  your  orator;  and  that  the  exclusive 
right  to  fish  and  operate  your  orator's  said  set  nets, 
on  the  locations  where  the  same  were  at  the  time  of 
the  commencement  of  this  action,  be  established  in 
your  orator  and  confirmed  in  your  orator,  as  against 
any  and  all  claims  of  the  said  Colimfibia  River  Pack- 
ers' Association. 

3. 

That  your  Honors  gi-ant  unto  your  orator,  this 
cross-complainant,  further  judgment  and  decree  as 
follows: 

That  this  Court  decree  that  an  emergency  exists  in 
this  case  and  that  a  preliminary  injunction  be  issued 
herein,  enjoining  and  restraining  the  Columbia 
River  Packers'  Association,  the  complainant  in  the 
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above-entitled   action,   and  its  servants,  agents,  em- 
ployees and  all  persons  acting  by,  through,  or  under 
it,  from  fishing,  on  the  locations  of  your  orator's  said 
set  nets,  in  the  Columbia  River,  in  Pacific  County, 
Washing-ton,  and  from     [84]     fishing  for    salmon 
fish  on  the  locations  of  said  set  nets  or  any  or  either 
of  them ;  and  from  interfering  with  this  defendant  in 
the  maintenance  and  operation  of  his  said  set  nets; 
and  that  upon  the   final   hearing  herein   that   your 
Honors  grant  unto  your  orators  a  writ  of  injunction, 
forever  and  perpetually  enjoining    and  restraining 
the  Columbia  River  Packers'  Association,  its  agents, 
servants,  officers  and  employees,  and  all  persons  act- 
ing imder,  or  through  it,  from  in  any  manner  inter- 
fering with  your  orator  in  the  operation  of  your  ora- 
tor's said  set  nets,  and  from  maintaining  operating  or 
fishing  for  the  purpose  of  catching  salmon  fish,  in 
any  fishing  appliances  whatever,  upon  or  over  the 
locations  of  your  orator's  said  set  nets  in  the  waters 
of  the  Columbia  River,  and  from  interfering  with  the 
operation  of  your  orator's  said  set  nets,  or  any  or 
either  of  them. 


That  your  orator  have  a  judgment  against  plain- 
tiff and  complainant  in  the  sum  of  $20,000.00. 

4. 

That  your  orator  have  such  other,  and  further 
judgment  and  decree  and  relief  in  the  premises  as  to 
the  honorable  Court  may  seem  equitable  and  just,  and 
for  his  costs  and  disbursements  herein ;  and  that  your 
orator  may  have  such  other  or  further  relief  in  the 
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premise's  as  the  luiturc  nf  tlio  (•iivinnstaiicos   in   the 

case  may  requii*e. 

WKLSH,  WELSH  &  O'PHELAN, 

Solicitor,  Counselor  and  Attorney  for  Cross-com- 
plainant, and  v.. in-  Orator,  H.  S.  McOowan, 
Residence  and  Address,  South  Bend,  Washin^^.' 
ton. 

H.  S.  McOOWAX, 
Your  Orator.     [85] 
^tate  of  Washinp^ton, 
County  of  Pacific, — ss. 

T,  H.  S.  ^rcGcjwan,  bein^  first  duly  sworn,  upon  my 
oath  do  depose  and  say: 

That  I  am  the  cross-complainant  and  youi-  orator 
named  in  the  above  and  foregoing  cross-bill  and  com- 
plaint; that  I  have  read  the  same  and  know  the  con- 
tents thereof  and  the  same  and  the  whole  thereof  is 
true,  as  I  verily  believe,  and  I  have  signed  the  said 
verification. 

H.  S.  McGOWAN. 

Subscribed  in  my  presence  and  sworn  to  before  me 
this  26th  day  of  August,  A.  D.  1908. 

[S^^^n  JOHX  T.  WELSH, 

Notary  Public  for  the  State  of  Washington  Residing 
at  South  Bend  in  Said  State. 

Filed  U.  S.  Circuit  Coui-t,  Western  District  of 
Washington.  Aug.  28,  1908.  A.  Reeves  Ayres, 
Olerk.    ,  Deputy.     [86] 
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In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Western  Divi- 
sion. 

COLUMBIA  RIVER  PACKERS'  ASSOCIA- 
TION, 

Plaintiff, 

vs. 

H.  S.  McOOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,  WALTER  BUSSEY  and  L.  N. 
STENSLAND, 

Defendants. 

Demurrer  of  Plaintiff  to   Cross-complaint  of 
Defendant  McGowan. 

The  demurrer  of  Columbia  River  Packers'  Asso- 
ciation, plaintiff,  to  the  alleged  cross-bill  of  defend- 
ant H.  S.  McGowan,  one  of  the  above-named  defend- 
ants. 

This  plaintiff,  by  protestation,  not  confessing  all 
or  any  of  the  matters  and  things  in  the  said  defend- 
ant's alleged  cross-bill  contained  to  be  true  in  such 
manner  and  form  as  the  same  therein  set  forth  and 
alleged,  doth  demur  to  said  alleged  cross-bill  and  for 
cause  of  demurrer  showeth  to  the  Court, 

First :  That  this  honorable  Court  hath  no  jurisdic- 
tion to  entertain  said  alleged  and  pretended  cross- 
bill, as  a  cross-bill,  for  that  it  is  not  the  beginning  of 
an  independent  suit,  neither  is  it  pleaded  as  a  defense 
to  plaintiff's  cause  of  suit; 

Second :  That  said  alleged  cross-bill  doth  not  con- 
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Uiin  any  matter  of  equity  whereon  this  Court  can 
ground  any  decree  or  give  to  the  said  defendant  any 
relief  against  this  plaintiff; 

Third:  That  as  to  all  matters  and  things  set  forth 
in  said  alleged  and  pretended  eross-bill,  the  said  de- 
fendant hath  right  to  plead  and  has  pleaded  the  same 
in  his  separate  answer  to  the  original  bill  filed  herein. 

WHEKEFORE  and  for  divers  and  other  good 
causes  of  [87]  demurrer  appearing  in  the  said 
alleged  cross-bill,  plaintiff  doth  demur  thereto,  and 
humbly  demands  the  judgment  of  this  Court  whether 
it  shall  be  compelled  to  make  any  further  or  other 
answer  thereto  and  prays  to  be  hence  dismissed  with 
its  costs  and  charges  in  this  behalf  most  wrongfully 
sustained. 

G.  C.  FULTON, 
Solicitor  for  Plaintiff. 
State  of  Oregon, 
County  of  Clatsop, — ss. 

I,  G.  C.  Fulton,  being  first  duly  sworn,  on  oath  de- 
pose and  say  that  on  September  2,  1908,  I  caused  to 
be  deposited  in  the  United  States  postoffice,  at  As- 
toria, inclosed  in  an  envelope  duly  stamped  addressed 
to  Messrs.  Welsh,  Welsh  and  O'Phelan,  Attorneys 
at  Law,  South  Bend,  Washington,  being  the  attor- 
neys for  defendants,  a  true,  full  and  correct  copy  of 
the  within  and  foregoing  demurrer. 

G.  C.  FULTON. 

Subscribed  and  sworn  to  before  this  2d  day  of  Sep- 
tember, 1908. 

[Notarial  Seal]  W.  M.  VAN  DUSEN, 

Notary  Public  for  Oregon. 
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[Endorsed] :  Filed  U.  S.  Circuit  Court,  Western 
District  of  Washington.  Sep.  9,  1908.  A.  Reeves 
Ayres,  Clerk.    ,  Deputy.     [88] 


In  the  United  States  Circuit  Court  for  the  Western 
District  of  Washington,  Western  Division. 

No.  1385. 

COLUMBIA  RIVER  PACKERS'  ASSOCIA- 
TION, a  Corporation, 

Plaintiff, 

vs. 

H.  S.  McOOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,  WALTER  BUSSY  and  L.  N. 
STENSLAND, 

Defendants. 

Order  [or  Decree  Overruling  Plaintiff's  Demurrer  to 
Cross-complaint]. 

Now  on  this  date  the  above-entitled  cause  was 
brought  on  for  hearing  before  the  Court  upon  the 
separate  demurrers  of  the  plaintiff  to  the  separate 
cross-bills  and  complaints  of  each  of  the  defendants 
H.  S.  McGrowan,  Erick  Lindstrom,  and  J.  P.  Coyle;. 
the  plaintiff  appearing  by  its  attorney  G.  C.  Fulton, 
Esq.,  and  the  defendants  by  their  attorneys  Messrs. 
Welsh  &  O'Phelan,  and  the  Court,  after  listening  to 
the  arguments  of  their  respective  counsel,  and  being 
fully  advised  in  the  premises,  overrules  each  of  said 
demurrers. 

IT  IS  THEREFORE  CONSIDERED,  OR- 
DERED AND  DECREED  by  the  Court  that  the 
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demurrors  of  tlic  plaintiff  to  the  cross-bills  and  com- 
plaint of  the  (Icfcmlant  ,1.  P.  Coyle,  and  the  demurrer 
of  the  plaintiir  to  the  cross-bill  and  complaint  of 
defendant  II.  S.  McGowan,  and  the  demurrer  of  the 
plaintiff  to  the  cross-bill  and  complaint  of  Erik  Lind- 
fitrom,  be,  and  they  are  hereby  and  each  of  them  is, 
overruled. 

IT  18  FURTHER  ORDERED  that  the  plaintiff 
be,  and  it  is  hereby  allowed  twenty  (20)  days  in  which 
to  answer  to  each  of  said  cross-bills. 

Dated  this  21st  day  of  October,  A.  D.  1908.     [89] 

C.  H.  HANFORD, 
Judge. 
[Endorsed] :  Filed  U.  S.  Circuit  Court,  Western 
District  of  Washington.     Oct.  21,  1908.     A.  Reeves 
Ayres,  Clerk.    .  Deputy.     [90] 


In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Western  Divi- 
sion. 

COLUMBIA  RIVER  PACKERS'  ASSOCIA- 
TION, 

Plaintiff, 
vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,  WALTER  BUSSEY  and  L.  N. 
STENSLAND, 

Defendants. 
Answer  of  Plaintiff  to  Cross-complaint  of  Defendant 

McGowan. 
Comes  now  the  above-named  plaintiff  and  now  and 
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at  all  times  hereinafter  saving  to  itself  all  manner 
of  benefit  of  exception  or  otherwise  that  can  or  may 
be  had  or  taken  to  the  many  errors,  uncertainties,  and 
imperfections  in  the  defendant,  H.  S.  McGowan's 
cross-bill  and  complaint,  filed  herein  in  the  above- 
entitled  action,  and  for  answer  thereto  admits,  al- 
leges, and  denies  as  follows,  that  is  to  say, 

I. 
This  plaintiff  answering  unto  paragraph  No.  3  of 
said  cross-bill  and  complaint  admits  that  the  said 
H.  S.  McGowan  applied  to  the  Fish  Commissioner 
of  the  State  of  Washington  for  licenses  to  operate 
three  set  nets  in  the  waters  of  the  Columbia  River, 
but  denies  that  the  said  H.  S.  McGowan,  on  the  15th 
of  April,  1908,  or  at  any  other  time  whatever,  or  at 
all,  or  pursuant  to  the  laws,  or  any  law,  of  the  State 
of  Washington  applied  to  such  commissioner  for 
licenses  to  operate  or  fish  for  salmon  fish,  or  any  fish, 
three  set  nets,  or  any  set  nets,  in  Pacific  County, 
Washington,  at  the  places,  or  any  place,  where  said 
alleged  or  any  set  nets,  or  any  set  net,  was  located 
at  the  time  of  the  commencement  of  this  action,  or 
elsewhere;  and  denies  that  said  application  covers 
any  [91]  particular  locality  or  place  or  any 
county.  This  plaintiff  does  not  deny  that  said  Mc- 
Gowan obtained  three  licenses  to  operate  two  sepa- 
rate set  nets  and  numbered  respectively  1431,  1432; 
but  denies  that  said  licenses  authorized  him  to  oper- 
ate the  same  or  either  in  any  particular  river  or  any 
particular  water  or  confined  the  same  to  the  Colum- 
bia River,  but  the  same  were  and  each  was  a  roving 
license. 
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11. 

This  plaintiff  answering  unto  paragraph  No.  4  of 
said  eross-bill  and  complaint  denies  that,  under  and 
pursuant  to  said  licenses,  or  any  license  whatever,  or 
under  tlie  laws  or  any  law  of  the  State  of  Washing- 
ton, the  defendant  H.  S.  McGowan  did  on  or  about 
the  16th  of  June,  1908,  or  at  any  other  time  whatever, 
cause  the  or  any  location  for  said  alleged  set  nets,  or 
set  net,  to  be  made  by  securely,  or  at  all,  fastening  a 
buoy  on  the  location,  or  on  any  location,  or  for  each 
or  any  set  net,  or  upon  which  he  posted  or  caused  to 
be  posted  the  number  of  the  license,  or  any  license,  or 
any  number  under  which  the  said  alleged  respective 
set  nets,  or  either,  was  operated,  or  numbered 
1431,  or  1432,  or  either  thereof  or  any  number,  ex- 
cepting plaintiff  admits  that  said  defendant  Coyle 
did  place  certain  obstructions  in  the  waters  of  the 
Columbia  River  immediately  in  front  of  said  Sites 
No.  2  and  3  mentioned  in  plaintiff's  complaint,  which 
he  called  set  net  locations  and  falsely  represented 
them  to  be  set  net  locations,  and  they  are  the  same 
obstructions  complained  of  in  plaintiff's  complaint. 

III. 

This  plaintiff  answering  unto  paragraph  No.  5, 
alleges  that  it  has  no  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  whether  or  not  the  point 
or  place  in  the  w^aters  of  the  [92]  Columbia  River 
in  Pacific  County  where  said  defendant  alleges  that 
on  the  16th  of  June,  1908,  he  located  the  said  alleged 
set  nets,  or  either,  or  under  license  No.  1432,  was 
located  accordingly  as  in  said  paragraph  described, 
for  that  plaintiff  is  not  familiar  with  the  description 
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of  the  location  as  described  but  alleges  that  the  al- 
leged and  pretended  set  net,  set  forth  and  described 
therein,  is  one  of  the  obstructions  complained  of  in 
plaintiff's  complaint.  This  plaintiff  also  alleges  that 
it  has  no  knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether  or  not  the  description  of  the 
exact  location  of  the  alleged  and  pretended  set  nets 
under  said  alleged  licenses  No.  1431  and  1432  is  cor- 
rect, but  avers  that  the  same  were  located  in  front 
of  said  premises  described  in  plaintiff's  complaint 
and  was  and  is  one  of  the  obstructions  complained  of 
in  plaintiff's  complaint.  Plaintiff  also  admits  that 
the  point  where  each  of  said  alleged  and  pretended 
set  nets  are  located  are  below  the  line  of  ordinary 
low  water,  but  denies  the  same,  or  either,  are  beyond 
the  line  of  extreme  low  water  of  the  Columbia  River; 
and  denies  that  the  same  were  between  the  line  of 
extreme  low  water  and  the  adjacent  channel  of  said 
Columbia  River ;  and  alleges  that  the  same  are  within 
the  channel  of  said  river,  that  is  the  said  river  is 
navigable  at  the  point  where  said  alleged  and  pre- 
tended set  nets,  described  in  said  cross-bill  and  com- 
plaint of  H.  S.  McGowan,  are  located  and  were 
located  at  the  beginning  of  this  action;  and  denies 
that  the  same  are  beyond  Sand  Island,  but  admits 
the  same  are  in  front  of  said  Sand  Island ;  and  denies 
that  either  of  said  alleged  set  nets,  or  the  location 
thereof,  was  being  fished  or  operated  by  defendant 
H.  S.  McGowan  for  the  purpose  of  catching  salmon 
fish  or  under  any  license  number,  or  otherwise,  than 
in  violation  of  law  and  the  rights  of  plaintiff  herein ; 
and  denies  that  the  Fish  Commissioner  of  the  State 
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of  Washinji^ton  had  ixuy  right  or  authority  to  grant 
such  (U'fondant  any  right  to  construct,  operate,  or 
maintain  either  of  said  alleged  and  [93]  pre- 
tt^nded  set  nets  in  front  of  said  Sites  No.  2  and  3 
aforesaid.  This  phiintiff  further  denies  that  on  the 
16th  of  June,  1908,  or  at  any  other  time  or  at  all, 
said  defendant  caused  the  location  of  said  alleged 
and  pretended  set  net  No.  1431  or  1432  or  either  to 
be  made  by  securely  anchoring  a  buoy  in  the  waters 
of  said  river,  or  otherwise,  or  on  the  location  set 
forth  in  said  answer,  or  upon  which  he  at  the  said 
time,  or  at  all,  placed  or  posted  or  caused  to  be  posted 
a  number  of  said  alleged  licenses,  but  admits  that  said 
defendant  did  before  the  first  day  of  July,  1908,  prior 
to  the  institution  of  this  action,  cause  certain  buoys 
to  be  securely  anchored  in  tlie  waters  of  said  river  in 
front  of  Sites  No.  2  and  3,  described  in  plaintiff's 
complaint,  upon  w^hich  cei-tain  numbers  were  posted, 
and  plaintiff  is  informed  said  buoys  were  numbered 
1431  and  1432,  and  that  the  placing  of  said  buoys 
which  said  defendant  w-rongfully  calls  set  nets  are 
some  of  the  obstructions  complained  of  in  plaintiff's 
complaint;  and  this  plaintiff  further  admits  that 
there  was  attached  to  each  of  said  alleged  and  pre- 
tended set  nets  a  large  stone  weighing  at  least  300 
pounds  to  which  was  attached  rope,  wire,  and  chain ; 
and  plaintiff  alleges  that  the  same  were  so  firmly  an- 
chored and  secured  that  it  w^as  impossible  to  operate 
any  other  fishing  device  in  said  waters. 

IV. 
This  plaintiff  answering  unto  paragraph  No.  6  of 
said  cross-bill  and  complaint  says  that  it  is  not  true 
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and  denies  that  said  licenses,  or  either  of  them  or  any 
of  them,  duly  authorized  or  empowered,  or  author- 
izes or  empowers  defendant  to  fish  or  operate  said 
alleged  set  nets,  or  either  thereof,  on  said  alleged  re- 
spective locations,  or  upon  any  part  or  portion  of  the 
waters  or  bed  of  the  Columbia  River  in  front  of  said 
Sites  No.  2  and  3  or  between  the  line  of  low-water 
mark  and  the  navigable  channel  [94]  of  said  river 
at  any  time  whatever,  or  at  all,  or  during  the  entire 
or  any  portion  of  the  fishing  season  of  1908,  or  any 
other  time  whatever,  or  for  the  purpose  of  catching 
salmon  or  other  fish,  or  for  any  purpose  whatsoever ; 
and  denies  that  said  defendant  since  or  about  the  16th 
of  June,  1908,  or  at  any  other  time  whatever,  or  at  all, 
has  fished  or  operated  each  or  either  of  said  alleged 
set  nets  or  any  set  net  in  front  of  said  Sites  2  and  3 
aforesaid  for  the  purpose  of  catching  salmon  fish  at 
either  of  said  locations  aforesaid  until  interfered 
with  by  plaintiff,  or  until  enjoined  by  the  order  of 
this  Court  in  this  proceeding,  but  on  the  contrary 
this  plaintiff  avers  that  said  alleged  set  nets  were 
placed  by  defendant  in  front  of  said  Sites  2  and  3, 
described  in  plaintiff's  complaint  for  the  sole  pur- 
pose of  harassing  and  annoying  this  plaintiff  and  pre- 
venting plaintiff  from  operating  same  on  said  Sand 
Island  on  said  sites,  and  for  no  other  purpose  what- 
ever. 

V. 

This  plaintiff,  answering  unto  paragraph  No.  7  of 

said  cross-bill  and  complaint  of  said  defendant  H.  S. 

McGowan,  denies  that  each  or  either  of  said  set  nets 

was  constructed  by  means  of  ropes  or  twine  or  cord 
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or  lead,  or  that  the  meshes  of  each  or  either  of  said 
alleged  set  nets  was  more  than  three  inches,  stretch 
measure;  and  denies  that  either  of  said  alleged  set 
nets  as  described  in  said  answer  was  intended  as  a 
set  net  or  fished  as  such,  but  admits  that  each  was 
secured  finnly  so  that  it  remained  as  located  in  said 
Columbia  River  until  removed  by  tlus  plaintiff  and 
enjoined  by  this  Court;  and  denies  that  any  fish  were 
ever  caught  in  either  of  said  set  nets,  or  that  they 
were  operated  so  as  to  catch  any  fish. 

VI. 
This  plaintiff  answering  unto  paragraph  No.  8  of 
said  [95]  cross-bill  and  complaint  denies  that  ever 
since  the  16th  of  June,  1908,  or  at  any  time  whatever, 
or  at  all,  this  defendant  maintained  his  said  loca- 
tions, or  either  thereof,  or  of  his  said  alleged  set  nets 
or  either  thereof,  or  maintained  or  operated  or  fished 
either  thereof  for  the  pui-pose  of  catching  salmon 
fish,  or  otherwise,  or  at  all,  or  until  interfered  with 
by  plaintiff  or  until  enjoined  by  the  order  of  this 
Court,  but  admits  that  said  alleged  set  nets  as  de- 
scribed in  plaintiff's  complaint  were  kept  and  main- 
tained in  front  of  said  Sites  No.  2  and  3  on  said  Sand 
Island  as  alleged  in  plaintiff's  complaint  until  re- 
moved and  further  maintenance  enjoined  by  this 
Court.  This  plaintiff  further  denies  that  said  al- 
leged set  nets,  or  either  thereof,  or  each  or  any  of 
them,  caught  any  fish  or  any  fish  were  caught  therein, 
or  in  either  thereof  in  any  manner  whatever,  or  in 
the  manner  alleged  in  the  said  alleged  cross-bill  and 
complaint;  and  denies  that  any  fish  would  now  be 
caught  in  any  of  said  set  nets,  or  either  of  them  or 
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each  thereof,  in  any  manner  whatever  should  said 
defendant  be  permitted  to  operate  same  or  either 
thereof ;  and  denies  that  fish  were  or  could  be  caught 
in  either  of  said  set  nets  or  in  each  of  them  or  in  any 
of  them  by  entangling  themselves  in  any  of  the  set 
nets  or  either  thereof,  or  become  fast  therein,  for  that 
the  buoys  and  anchors  were  utterly  incapable  of 
catching  any  fish  and  fish  could  not  become  entangled 
in  the  buoys  or  the  wires  or  chains  or  the  anchors, 
and  the  alleged  web  attached  to  said  alleged  set  nets 
was  old  and  worn  and  rotten  and  was  only  attached 
at  one  end  leaving  it  swinging  with  the  winds  and 
tides.  Plaintiff  admits  that  if  any  fish  could,  by  any 
possible  chance,  be  caught  in  such  contrivances  they 
could  very  readily  be  taken  out  by  men  in  small  boats 
afloat  on  the  water,  providing  it  w^as  high  tide  but 
could  not  be  so  removed  at  low  tide.     [96] 

VII. 
This  plaintiff,  answering  unto  paragraph  No.  9  of 
said  cross-bill  and  complaint,  denies  that  said  de- 
fendant was  or  is  entitled  to  a  lateral  passageway  or 
any  passageway  of  at  least  300  feet  or  any  feet  what- 
ever, or  any  lateral  passage  or  an  end  passageway  of 
30  feet  or  any  end  passageway,  or  any  passageway 
or  at  all,  or  between  each  of  his  said  alleged  set  nets 
or  elsewhere,  or  otherwise,  or  at  all,  or  any  other 
fishing  appliances  or  any  fishing  appliances  placed 
on  said  river,  or  to  be  placed  therein;  and  denies  that 
it  is  a  crime  under  the  laws  or  any  law  or  statutes  or 
any  statute  of  the  State  of  Washington  or  punish- 
able under  said  alleged  or  any  law  for  any  person  to 
construct  or  own  or  operate  any  appliance  for  the 
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purpose  of  catching  fish  or  sahnon  fish  or  any  fish  in 
«aid  waters,  or  elsewhere,  without  leaving  for  de- 
fendant's said  alleged  set  nets,  or  either  thereof  or 
each  of  them,  or  either  of  them  an  end  passageway 
or  any  passageway  of  at  least  30  feet  or  anv  distance 
whatever,  or  a  lateral  passage  of  at  least  300  feet  or 
any  distance,  for  that  the  said  defendant  had 'no 
nght  or  authority  to  enter  upon  or  into  said  prem- 
ises to  construct  or  operate  said  alleged  set  nets,  or 
either  thereof. 

VTII. 

This  plaintiff  answering  unto  paragraph  No  10  of 
said  cross-bill  and  complaint  denies  that  the  defend- 
ant, prior  to  the  institution  of  this  action,  expended 
large  sums  or  any  sum  of  money  in  acquiring  the 
nghts,  or  any  right,  of  fishing  or  operating  said  al- 
leged set  nets,  or  each  of  them  or  either  thereof,  but 
admits  that  the  right  of  fishing  at  that  said  point  and 
in  front  of  said  Sites  2  and  3  aforesaid  was  of  great 
value  and  profit;  and  denies  that  the  or  any  rights 
acquired  by  the  defendant  therein  were  or  was  of 
any  value  whatever  to  defendant,     [97]     for  that 
he  acquired  nothing;  and  denies  that  the  said  de- 
fendant was  on  June  16th,  1908,  or  at  any  time,  or  at 
all,  or  at  all  times  or  at  any  time,  until  enjoined  by 
this  Court,  engaged  in  operating  his  said  alleged  set 
nets  or  either  thereof  or  each  of  them  for  any  pur- 
pose or  for  the  purpose   of  catching  salmon  fish 
therein,  or  otherwise,  or  for  sale  in  the  market  or 
otherwise,  or  that  defendant  has  derived  or  expects 
to  derive  large  or  any  profits  from  said  alleged  set 
nets  or  either  thereof;  and  denies  that  either  of  said 
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alleged  set  nets  is  of  much  or  of  any  value  by  reason 
of  the  salmon  fish  caught,  or  to  be  caught  therein. 

IX. 
This  plaintiff,  answering  unto  paragraph  No.  11  of 
said  cross-bill  and  complaint,  denies  that,  at  the  same 
place  or  location  where  defendant's  alleged  set  nets 
or  each  of  them  or  either  thereof  was  located  or  fished 
or  operated  as  alleged  from  the  16th  of  June,  1908, 
or  at  any  time  or  until  enjoined  by  this  Court  in  this 
proceeding,  said  alleged  locations  or  either  or  each 
of  them  was  fished  or  operated  for  the  purpose  of 
catching  salmon  fish  during  the  fishing  season  of  the 
year  1902,  or  during  the  fishing  seasons  of  each  and 
every  or  each  or  every  or  any  year  or  time  since  said 
year  up  to  or  including  the  year  1907  by  the  defend- 
ant's alleged,  or  any  predecessor  or  predecessors  in 
interest;  and  denies  that  defendant's  alleged  prede- 
cessors or  any  predecessors  in  interest  of  defendant 
fished  or  operated  either  of  said  locations  by  set  nets 
or  otherwise  for  the  purpose  of  catching  salmon  fish 
or  other  fish  with  fishing  appliances,  or  otherwise, 
or  any  appliance  authorized  b}^  the  laws  of  the  State 
of  Washington  or  any  licenses  issued  by  the  Msh 
Commissioner  of  the  State  of  Washington;  and  de- 
nies that  said     [98]     defendant,  in  the  manner  pro- 
vided by  law,  or  otherwise,  purchased  said  alleged 
or  any  interest  in  said  alleged  locations  or  either 
thereof;  and  denies  that  under  said  or  any  Licenses 
issued  to  said  defendant  by  the  Fish  Commissioner 
of  the  State  of  Washington  defendant  had  located  or 
was  operating  or  occupying  or  fishing  with  his  al- 
leged two  set  nets,  or  either  thereof  for  salmon  fish, 
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or  otherwise,  his  said  alleged  locations  or  either  of 
them,  or  of  his  said  alleged  locations  of  his  said  al- 
leged set  nets,  or  either  thereof  a  long  time  ])rior, 
or  at  any  time  prior  to  the  time  that  plaintiff  at- 
tempted to  secure  or  locate  thereon,  or  at  any  time 
whatever,  or  long  piior  or  at  any  time  prior  to  the 
time  that  plaintiff  commenced  fishing  on  said  alleged 
locations  or  either  thereof  or  at  any  other  time  what- 
ever or  at  the  time  plaintiff  commenced  fishing  oper- 
ations with  its  drag  seines.  This  plaintiff  admits  that 
it  did  not  begin  actual  fishing  operations  on  its  said 
premises  until  about  the  2d  or  3d  of  July,  1908;  and 
denies  that  it  was  required  to  secure  any  additional 
fishing  location,  being  the  owner  of  said  premises; 
and  denies  that,  under  the  laws  or  any  law^  of  the 
State  of  Washington  or  otherwise,  defendant  is  or 
was  entitled  to  the  sole,  prior,  and  exclusive  or  sole, 
prior  or  exclusive  right  or  any  right  to  the  alleged  lo- 
cations, or  either  thereof,  which  were  occupied  by  de- 
fendant's said  alleged  set  nets,  or  either  thereof,  at 
the  commencement  of  this  action,  or  was  then  or  is 
now  or  ever  was  entitled  to  the  sole,  prior  and  ex- 
clusive, or  the  sole,  prior,  or  exclusive  or  any  right 
to  fish  on  said  locations  or  either  thereof  for  salmon 
fish  or  for  any  fish  whatever,  or  with  his  said  al- 
leged or  any  set  nets  or  any  set  net  during  the  fish- 
ing season  of  this  or  future  years  of  any  time  what- 
ever, or  at  all.     On  the  contrary  plaintiff  alleges  that 
it  has  the  exclusive  right     [99]     to  drag  seines  over 
and  across  the  premises  now  occupied  by  the  ob- 
structions placed  in  front  of  said  Sites  2  and  3  by 
the  defendant  herein  which  defendant  calls  set  nets, 
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and  the  acts  of  said  defendant  in  placing  said  buoys 
and  anchors  and  the  placing  of  said  alleged  set  nets 
in  front  of  said  Sites  2  and  3  were  and  are  the  tres- 
passes and  continuing  trespasses  complained  of  in 
plaintiff's  complaint. 

X. 
This  plaintiff  answering  unto  paragraph  No.  12  of 
said  cross-bill  and  complaint  denies  that,  at  the  com- 
mencement of  this  action  or  at  any  time  or  ever  since 
the  16th  of  June,  1908,  or  at  any  time  whatever  or 
at  all,  defendant  was  fishing  or  operating  said  alleged 
or  any  set  nets  or  any  set  net  in  the  usual  way  or 
in  any  way  whatever,  or  in  the  only  manner  in  which 
they  or  either  could  be  fished  or  operated  for  the 
purpose  of  catching  salmon  fish,  or  otherwise  or  at 
all,  or  was  in  no  way  or  in  no  manner  interfering 
with  the  Sites  No.  2  or  3,  as  alleged  in  plaintiff's 
complaint,  but  avers  that  said  obstructions  which 
defendant  calls  set  nets  are  and  were  at  the  institu- 
tion of  this  action  obstructions  to  the  navigation  of 
said  waters  and  absolutely  prevented  seining  oper- 
ations on  said  Sites  2  and  3  and  each  thereof.     Plain- 
tiff admits  that  if  said  alleged  set  nets  are  operated 
as  set  nets  for  the  purpose  of  catching  salmon  fish 
same  would  be  fished  and  operated  entirely  from 
boats  on  the  waters  of  said  river,  providing  the  same 
were  attended  to  at  high  water,  but  at  low  water  the 
points  where  said  obstructions  are  located  are  not 
susceptible  to  navigation;  and  plaintiff  admits  that 
it  is  not  necessary  to  go  or  trespass  upon  the  high 
land  of  said  sites  aforesaid,  but  denies  that  if  defend- 
ant is  permitted  to  fish  or  operate  set  nets  attached 
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[100]  to  said  buoys  or  obstructions  defendant  does 
not  intend  to  and  denies;  tbat  it  is  not  necessary  to 
trespass  or  to  go  upon  or  over  said  Sites  2  and  '.\  or 
any  part  tbereof ;  and  denies  tliat  said  sites  or  eitber 
tbereof  do  not  extend  beyond  low  water  in  tlie  waters 
of  the  Coliunbia  River,  but  aUep^es  tbat  tlie  same  ex- 
tend to  and  beyond  tbe  line  of  low-water  mark  and 
beyond  tbe  point  wbere  said  obstructions  are  and 
were  located;  and  furtbennore  pLaintiff  is  entitled 
to  the  free  and  unobstructed  inu:ress  to  and  egress 
from  said  sites  which  said  obstructions  prevent  and 
interfere  with  as  allei;ed  in  plaintiff's  complaint. 

XL 

This  plaintiif  answerinsj  unto  paragraph  No.  13  of 
said  cross-bill  and  complaint  denies  that  said  alleged 
set  nets  or  either  thereof,  as  located  or  fished  by 
defendant,  did  not,  and  denies  that  if  this  Court  per- 
mits them  or  either  to  be  fished  or  operated,  will  not 
interfere  with  the  navigation  of  said  river  for  the 
purpose  of  trade  or  commerce  or  for  any  other  pur- 
pose or  for  which  the  navigation  of  said  river  is  used 
or  can  be  used.  This  plaintiff  denies  that  neither 
of  said  set  nets  extends  to  the  channel  of  said  river, 
but  admits  that  the  water  at  the  place  of  the  loca- 
tion of  each  thereof  does  not  exceed  six  feet  in  depth 
at  low  tide,  and  avers  that  the  depth  of  the  water  at 
said  buoys  at  low  tide  does  not  exceed  one  foot. 

XII. 

This  plaintiff  answering  unto  paragraph  No.  14  of 
said  cross-bill  and  complaint  denies  that  each  or 
either  of  defendant's  said  alleged  set  nets  or  the 
obstruction  complained  of  or  the  alleged  exclusive 
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right  to  fish  the  same  or  otherwise  or  either  is  or 
were  or  are  of  the  reasonable  value  of  $10,000.00  or 
any  sum  or  amount  whatever;  and  denies  that  said 
alleged  set  nets  or  either  [101]  thereof  or  each  of 
them  or  any  of  them  catch  a  great  many  or  any 
valuable  or  any  salmon  fish;  and  denies  that  if  de- 
fendant is  permitted  to  fish  or  operate  them  or  either, 
they  or  either  would  catch  a  great  many  or  any 
valuable  or  any  salmon  fish,  or  amount  to  many 
thousand  dollars'  worth,  or  of  any  value  whatever; 
and  denies  that  the  exact  amount  or  value  of  the  fish 
that  could  be  caught  in  said  alleged  set  nets  as  oper- 
ated by  defendant  cannot  be  or  is  impossible  to  de- 
termine. Plaintiff  admits  that  salmon  are  of  great 
merchantable  value;  but  denies  that  during  the  fish- 
ing seasons  or  either  thereof  of  the  year  1908  or  at 
any  time  or  future  years,  or  at  any  time,  defendant, 
if  permitted  to  operate  said  alleged  or  either  of  said 
alleged  set  nets,  will  catch  therein  many  valuable 
or  any  salmon  fish  or  great  or  of  any  value  or  worth 
many  thousand  dollars,  or  any  sum  or  amount  what- 
ever; and  denies  that  the  exact  amount  of  salmon 
fish  or  the  value  of  salmon  fish  that  the  defendant 
would  catch  in  the  said  alleged  set  nets  or  either 
thereof  cannot  be  estimated  or  computed,  but  avers 
that  the  same  could  not  catch  any  fish  whatever  and 
were  not  constructed  for  that  purpose  and  neither 
were  operated  for  such  purpose. 

XIII. 
This  plaintiff  answering  unto  paragraph  No.  15  of 
said  cross-bill  and  complaint  denies  that  neither  of 
said  defendant's  said  alleged  set  nets  or  any  part 
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thereof  was  at  any  time  an  obstruction  to  the  navi- 
gation of  said  Cohimbia  River,  but  on  the  contrary 
alleges  that  each  was  an  obstruction  to  the  naviga- 
tion of  said  river;  and  denies  that  if  defendant  is 
permitted  to  operate  said  set  nets  or  either  thereof 
at  the  place  or  location  where  same  were,  at  the  time 
of  the  conmiencement  of  this  action,  the  same  will  not 
constitute  or  be  an  obstruction  in  or  to  the  naviga- 
tion of  the  Columbia  River  or  to  the  navigable 
waters  of  said  river;  and  denies  that  no  part  of  said 
buoys  or  either  thereof  [102]  which  mark  the 
locations  thereof  or  either  thereof  w^ere  not  at  any 
time  an  obstruction  in  or  to  the  navigation  of  said 
Columbia  River,  but  avers  that  each  thereof  was  and 
is  an  obstruction  to  such  navigation ;  and  denies  that 
neither  thereof  was  in  the  navigable  portions  of  said 
river,  but  admits  that  the  point  where  each  was  lo- 
cated the  water  does  not  exceed  in  depth  at  low  tide 
six  feet  and  avers  that  at  low  tide  the  depth  of  the 
water  at  said  point  was  about  one  foot  but  same  con- 
stituted a  portion  of  the^  channel  of  said  river;  and 
denies  that  neither  thereof  extended  out  to  the  chan- 
nel of  said  river  or  to  the  part  of  the  river  used  by 
boats  or  vessel^  plyuig  the  waters  of  said  river  for 
the  purpose  of  trade  or  commerce. 

XIV. 
This  plaintiff  answering  unto  paragraph  No.  16  of 
said  cross-bill  and  complaint  denies  that  neither  of 
said  set  nets  or  any  part  thereof  was  upon  any  part 
of  said  Sites  No.  2  and  3,  or  any  part  thereof,  but 
avers  that  each  were  upon  said  two  sites  aforesaid; 
and  denies  that  the  place  where  said  obstructions  and 
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buoys  were  located  were  not  upon  said  sites,  but  al- 
leged that  each  were  upon  said  sites;  and  denies  that 
the  said  alleged  set  nets  or  either  thereof,  or  the  op- 
erating or  the  fishing  of  the  same  or  either  thereof 
did  not  interfere  with  or  prevent  plaintiff  from  in- 
gress to  or  egress  from  said  Sites  No.  2  or  3  of  said 
Sand  Island,  mentioned  in  plaintiff's  complaint,  but 
avers  that  each  thereof  did  interfere  with  and  pre- 
vent the  free  ingress  to  and  egress  from  such  sites; 
and  denies  that  if  defendant  is  permitted  to  operate 
said  alleged  set  nets,  or  either  thereof,  at  the  place 
where  same  were  or  either  was  located  at  the  com- 
mencement of  this  action  neither  will  interfere  with 
or  prevent  plaintiff's  free  ingress  to  or  egress  from 
Sand  Island,  but  avers  [103]  that  same  will  inter- 
fere and  obstruct  the  free  ingress  to  and  egress  from 
said  Sites  2  and  3  as  set  forth  and  alleged  in  plain- 
tiff's complaint. 

XV. 
This  plaintiff,  answering  unto  paragraph  No.  17 
of  said  cross-bill  and  complaint,  denies  that  said  de- 
fendant intends  to  or  will  fish  or  operate  for  salmon 
fish,  or  otherwise,  said  alleged  set  nets  or  either 
thereof  at  the  same  place  or  any  place,  or  location 
where  same  are  or  either  was  located  on  or  about  the 
16th  of  June,  1908,  or  at  any  time  if  permitted  by 
the  Court,  or  unless  restrained  by  this  Court  upon 
final  hearing,  but  avers  that  said  obstructions  were 
not  intended  as  set  nets  but  were  intended  simply  to 
harass  and  annoy  this  plaintiff  and  prohibit  plain- 
tiff from  operating  seines  upon  the  shore  of  said 
Sand  Island;  and  denies  that  the  said  alleged  set  nets 
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or  either  thereof,  set  forth  in  said  answer,  are  or 
were  the  things  whioh  the  phiintiflf  alleji^es  in  its  com- 
plaint constitute  an  obstruction  to  the  navigation  of 
said  river,  or  are  the  things  or  thing  which  plaintiff 
in  its  complaint  complains.  But  in  this  regard  plain- 
tiff alleges  tliat  the  things  complained  of  in  its  com- 
plaint were  and  are  designated  in  said  defendant's 
answer  as  set  nets. 

XVI. 
This  plaintiff  answering  unto  paragraph  No.  18 
of  said  cross-bill  and  complaint  of  said  defendant  H. 
S.  McGowan  denies  that  while  defendant  was  oper- 
ating or  fishing  for  salmon  or  any  fish  his  said  al- 
leged set  nets,  or  either  thereof  or  each  of  them  or 
any  of  them,  at  the  location  or  place  where  the  same 
were  located  in  the  waters  of  the  Columbia  River  or 
in  Pacific  County  or  in  the  State  of  Washington,  or 
otherwise  or  elsewhere,  or  on  or  about  the  2d  or  3d 
of  July,  1908,  or  at  any  time  or  at  any  other  [104] 
date  or  dates  or  time  or  times  since  said  date,  this 
plaintiff,  or  its  agent  or  agents  or  its  officer  or  offi- 
cers or  servant  or  servants,  unlawfully  or  wrong- 
fully, or  otherwise  or  at  all,  or  without  the  consent 
of  defendant  or  at  all,  entered  upon  the  lateral 
passageway  or  location  or  upon  the  end  passageway 
or  the  location  of  the  defendant's  said  alleged  set 
nets  of  each  of  them  or  either  thereof,  or  upon  or 
over  the  location  of  said  alleged  set  nets  or  each  of 
them  or  either  thereof,  or  then  or  there  or  otherwise 
or  at  all  unlawfully  or  wrongfully  or  without  the 
consent  of  defendant,  or  otherwise  or  at  all,  with  any 
drag  seine  or  seines,  or  otherwise  or  at  all,  did  fish 
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with  said  or  any  drag  seines  for  the  purpose  of  catch- 
ing salmon  fish  in  said  seine  or  seines  on  the  location 
of  defendant's  alleged  set  nets  or  set  net  or  each  of 
them  or  either  thereof,  or  did  catch  salmon  fish 
therein  which  otherwise  would  have  been  caught  in 
the  said  alleged  set  nets,  or  each  of  them  or  either 
thereof,  or  has  ever  since  said  time,  or  at  all,  wrong- 
fully or  unlawfully  or  without  the  consent  of  defend- 
ant, or  otherwise,  daily  or  at  all  fished  for  the  pur- 
pose of  catching  salmon  fish  or  otherwise  with  its 
said  drag  seine  or  seines  upon  the  lateral  passage- 
way or  the  location  or  upon  the  end  passageway 
or   location   of   defendant's   said   alleged   set  nets 
or   each   of   them   or   either   thereof,    or   upon   or 
over  the  said  alleged  set  nets  or  each  of  them  or 
either  thereof,  or  is  now  catching  salmon  fish  in  its 
drag  seine  or  seines  which  would  otherwise  be  caught 
in  defendant's  alleged  set  nets  or  each  of  them  or 
either  thereof,  or  upon  or  over  the  said  set  nets  or 
either  of  them  or  each  thereof,  or  is  now  catching 
salmon  fish  in  its  drag  seine  or  seines  which  would 
otherwise  be  caught  in  defendant's  alleged  set  nets 
or  each  of  them  or  either  thereof  were  defendant  per- 
mitted to  operate  the  same  or  either  thereof.     [105] 
But  this  plaintiff  alleges  that  prior  to  the  institution 
of  this  action  it  did  enter  upon  its  said  property 
rights,  namely  said  Sites  2  and  3,  and  did  operate 
drag  seines  in  front  thereof  and  over  the  territory 
and  locations  claimed  by  the  defendant  herein  as  set 
net  locations,  and  that  it  did  so  without  the  consent 
and  against  the  protest  of  said  defendant  accordingly 
as  plaintiff  has  alleged  in  its  said  complaint.     This 
plaintiff  denies,  however,  that  thereby  or  otherwise 
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or  at  all  the  defendant  is  irreparably  or  at  all  dam- 
aging or  injuring  the  defendant,  or  that  the  damages 
or  any  dauuige  will  amount  to  many  thousands  of  dol- 
lars or  to  any  sum  or  amount  whatever;  and  denies 
that  it  is  impossible  to  measure  such  alleged  or  any 
damage  in  money,  or  otherwise.  This  plaintiff  ad- 
mits that  it  is  impossible  to  say  how  many  fish  plain- 
tiff would  or  will  catch  in  its  drag  seines,  or  how 
many  fish  it  will  daily  catch  therein  before  the 
seines  are  operated;  but  denies  that  it  is  impossible 
to  say  how  many  salmon  fish  the  defendant  would 
catch  in  his  said  alleged  set  nets  or  either  thereof  if 
permitted  to  operate  the  same,  foi*  that  accordingly 
as  the  same  were  constructed  and  operated  by  said 
defendant  no  fish  w^ould  be  caught  therein. 

XVII. 
This  plaintiff  answering  unto  paragraph  No.  19 
and  20  of  said  cross-bill  and  complaint  admits  that 
it  will  continue,  during  the  fishing  seasons  on  the 
Columbia  River,  to  daily  fish  for  salmon  fish  and  in 
front  of  said  Sites  2  and  3  and  over  the  territory 
claimed  by  the  defendant  as  his  set  net  locations  so 
long  as  it  has  the  right  so  to  do  from  the  owner  of 
said  Sand  Island,  namely  the  United  States ;  but  de- 
nies that  said  defendant  has  any  set  net  location  or 
right  to  have  any  set  net  location,  or  has  any  lateral 
passageway  or  end  passageway  to  any  set  net  loca- 
tion, or  that  [106]  the  defendant  ever  operated  a 
set  net  thereon;  and  admits  that  this  plaintiff  claims 
the  exclusive  right  to  draw  seines  on  and  over  the 
frontage  to  said  Sites  2  and  3  on  Sand  Island;  and 
denies  that  the  defendant  has  any  right  to  construct 
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or  operate  any  fixed  appliance  or  stationarj^  obstruc- 
tion in  front  thereof,  but  accedes  the  right  in  the 
defendant  or  in  the  public  to  use  floating  appliances 
for  the  purpose  of  catching  salmon  fish  in  any  of 
the  waters  of  said  river;  but  denies  that  in  the  oper- 
ation of  said  drag  seines  plaintiff  has  trespassed 
upon  any  right  of  the  defendant;  admits  that  this 
plaintiff  will  prevent  the  defendant,  in  so  far  as  it 
can,  without  violating  the  law,  from  placing  station- 
ary appliances  or  structures  or  any  fixtures  in  front 
of  said  Sites  2  and  3  that  will,  in  any  manner,  pre- 
vent or  interfere  with  the  free  ingress  to  and  egress 
therefrom,  or  from  the  operation  of  drag  seines  in 
front  thereof;  but  denies  that  the  said  defendant  will 
thereby,  or  otherwise,  be  irreparably  or  at  all  dam- 
aged or  that  the  damage  to  the  defendant  or  any 
damage  to  defendant  will  amount  to  many  thousands 
of  dollars  or  any  sum  or  amount,  and  denies  that  it 
is  impossible  to  measure  such  alleged  damage  or 
damages;  denies  that  it  is  impossible  to  ascertain 
how  many  fish  defendant  would  catch  in  his  said  al- 
leged set  nets  during  the  fishing  season  of  this  year 
or  at  any  time,  for  that  the  same  will  not  catch  any 
fish  accordingly  as  operated  by  defendant. 

XVIII. 
This  plaintiff  answering  unto  paragraph  No.  21  of 
said  cross-bill  and  complaint  of  said  defendant  H.  S. 
McGowan,  says  that  it  is  true  and  admits  that  on 
the  3d  day  of  July,  1908,  plaintiff  endeavored  to 
prevent  and  is  now  endeavoring  to  prevent  defend- 
ant from  operating  his  said  alleged  set  nets  where 
the  same  are  located  in  front  of  said  Sites  2  and  3^ 
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and  where  the  same  [107]  interfere  with  and  ob- 
struet  the  free  ingress  to  and  egress  therefrom. 
This  plaintiff  denies  that  it  claims  the  exclusive  right 
of  fishery  in  the  Columbia  River,  but  claims  it  has 
the  exclusive  right  to  operate  drag  seines  in  front  of 
said  Sites  2  and  3  and  that  no  one  has  the  right  to 
prevent  plaintiff  from  so  doing  by  any  obstruction 
placed  in  said  waters  in  front  thereof;  and  that  phiin- 
tifif  has,  at  all  times,  denied  that  defendant  has  any 
right  to  place  in  said  waters  in  front  of  said  sites  at 
the  place  where  defendant  constructed  the  same 
the  alleged  set  nets,  described  in  said  cross-bill  and 
complaint. 

XIX. 

This  plaintiff  answering  unto  paragraph  No.  22  of 
said  cross-bill  and  complaint  says  that  it  is  true  and 
admits  that  it  will,  unless  restrained  by  this  Court, 
continue  daily  during  the  salmon  fishing  season  only, 
to  fish  and  operate  its  said  drag  seines  upon  and  in 
front  of  said  Sites  2  and  3  accordingly  as  alleged  in 
its  said  complaint;  but  denies  that  the  operation  of 
the  same  will  be  upon  the  lateral  location  or  end 
passageway  of  any  set  nets  owned  by  defendant. 
This  plaintiff  also  admits  that  it  denies  that  defend- 
ant has  any  right  to  construct  or  operate  any  fixed 
appliance  in  front  of  said  sites. 

XX. 

This  plaintiff  answering  unto  paragraph  No.  211/2 
of  said  cross-bill  and  complaint  denies  that  because 
said  defendant  has  been  enjoined  in  this  suit  or  pre- 
vented from  fishing  for  the  purpose  of  catching 
salmon  fish,  or  otherwise,  each  or  all  or  any  of  his 
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said  alleged  set  nets  at  the  location  or  locations  in 
said  cross-bill  and  complaint  mentioned,  has  been 
damaged  in  the  sum  of  many  thousand  dollars  or  in 
any  sum  or  amount  or  damaged  at  all;  [108]  de- 
nies that  it  is  impossible  to  allege  or  state  specif- 
ically the  exact  amount  of  money  in  which  said  de- 
fendant has  been  damaged;  and  denies  that  defend- 
ant has  been  damaged  in  any  sum  or  amount;  or  that 
he  has  been  damaged  in  the  sum  of  at  least  $20,000.00 
or  in  any  sum  or  amount  up  to  the  present  time,  or 
at  all;  and  denies  that  defendant  has  been  damaged 
in  any  sum  or  amount  whatever. 

XXI. 

This  plaintiff  answering  unto  paragraphs  No.  23 
and  24  of  said  cross-bill  and  complaint  denies  that 
defendant  does  not  have  a  plain,  speedy,  or  adequate 
remedy  at  law  for  the  redress  of  the  alleged  griev- 
ances, or  at  all;  and  denies  that  an  emergency  exists; 
and  denies  that  defendant  is  entitled  to  a  permanent 
or  any  injunction  forever  or  at  all  enjoining  plain- 
tiff from  maintaining  or  operating  said  seines  or 
any  or  either  of  them  on  the  alleged  lateral  location 
or  alleged  end  passageway  of  any  of  defendant's 
alleged  set  nets,  or  from  interfering  with  defend- 
ant's right  to  fish  or  operate  defendant's  said  alleged 
set  nets,  or  either  thereof. 

XXII. 

This  plaintiff  further  answering  unto  the  said 
cross-bill  and  complaint  of  defendant  denies  all  and 
all  manner  of  unlawful  combination  and  confederacy 
wherewith  it  is  by  said  alleged  cross-bill  and  com- 
plaint charged;  without  this  there  is  no  other  mat- 
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ter,  cause,  or  thing  in  said  defendant's  cross-bill  and 
(•omplaint  contained,  material,  or  necessary  for  this 
plaintiff  to  make  answer  to,  and  not  herein  and 
hereby  well  and  sufficiently  answered  to,  and  con- 
fessed, traversed,  and  avoided  or  denied  is  true  to  the 
knowledge  or  belief  of  this  plaintiff  all  of  which  mat- 
ters and  things  this  plaintiff  is  ready  and     [109] 
willing  to  aver,  maintain,  and  prove  as  this  honor- 
able Court  shall  direct;  and  humbly  prays  to  be  hence 
dismissed  as  to  the  pretended  cross-bill  and  com- 
plaint of  this  defendant,  with  its  reasonable  costs 
and  charges  in  its  behalf  most  wrongfully  sustained; 
and  for  such  other  and  further  relief  in  the  prem- 
ises as  to  this  honorable  Court  may  seem  meet  and 
in  accordance  with  equity. 

a.  C.  FULTON, 
Solicitor  for  Complainant.     [110] 
State  of  Oregon, 
County  of  Clatsop,— ss. 

I,  Samuel  Elmore,  being  first  duly  sworn,  depose 
and  say;  That  I  am  vice-president  of  complainant  in 
the  above-entitled  action;  and  that  the  foregoing  an- 
swer is  true,  as  I  verily  believe. 

[^^^J  SAMUEL  ELMORE. 

Subscribed  and  swom  to  before  me  this  26th  day 
of  October,  1908. 

G.  C.  FULTON, 
Notary  Public  for  Oregon. 
State  of  Oregon, 

County  of  Clatsop,— ss. 

I,  G.  C.  Fulton,  being  first  duly  sworn  on  oath  de- 
pose and  say:  That  on  October  27, 1908, 1  delivered  to 
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Messrs.  Welsh,  Welsh  and  O'Phelan,  attorneys  for 
the  defendants  herein,  a  true,  full  and  correct  copy 
of  the  foregoing  answer  by  depositing  the  same  in 
the  United  States  postofifice  at  Astoria,  Oregon,  in- 
closed in  a  sealed  envelope,  postage  prepaid,  ad- 
dressed to  said  attorneys  at  South  Bend,  Washington. 
[Seal]  G.  C.  FULTON. 

Subscribed  and  sworn  to  before  me  this  20th  day  of 
October,  1908. 

W.  M.  VAN  DUSEN, 
Notary  Public  for  Oregon. 

Filed  U.  S.  Circuit  Court,  Western  District  of 
Washington.  Oct.  30,  1908.  A.  Reeves  Ayres, 
Clerk.    ,  Deputy.     [Ill] 


[Replication  of  H.  S.  McG-owan  to  Answer  to  Cross- 
bill and  Complaint.] 

In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Western  Divi- 
sion. 

COLUMBIA  RIVER  PACKERS'  ASSOCIA- 
TION, 

Plaintiff, 

V8. 

H.  S.  McGOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,  WALTER  BUSSEY  and  L.  N. 
STENSLAND, 

Defendants. 
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11.   S.    M.(J()\VAN'S    KEI^LICATION   TO   THE 
ANSWKK  WllK^I  THE  PLAINTIFF  HAS 
FILED  TO  THE  Cl^OSS-BlLL  AND  COM- 
PLAINT OF  H.  S.  iMcGOWAN. 
To  Implication  of  H.  S.  McGowan  to  the  answer 
wliicli  })laintiff  has  filed  to  the  cross-bill  and  com- 
plaint of  H.  S.  McGowan. 

This  i-eplicant,  H.  S.  McGowan,  saving  and  reserv- 
ing to  himself  all  and  all  manner  of  advantages  of 
exception  which  may  be  had  and  taken  to  the  mani- 
fold errors,  uncertainties  and  insufficiencies  of  the 
answer  of  the  Columbia  River  Packers'  Association, 
for  replication  thereunto  saitli  that  he  doth  and  will 
aver,  maintain,  and  prove  his  said  bill  to  be  true,  cer- 
tain, and  sufficient  in  the  law  to  be  answered  unto  by 
the  said  Columbia  River  Packers'  Association,  and 
that  the  answer  of  the  said  Columbia  River  Packers' 
A'ssociation  is  very  uncertain,  evasive,  and  insuffi- 
cient in  law  to  be  replied  unto  by  this  replicant ;  with- 
out that,  that  any  other  matter  or  thing  in  the  said 
answer  contained,  material  or  effectual  in  the  law  to 
be  replied  unto,  and  not  herein  and  hereby  well  and 
sufficiently  replied  unto,  confessed,  or  avoided,  tra- 
versed, or  denied,  is  true;  all  which  matters  and 
things  this  replicant  is  ready  to  aver,  maintain,  and 
prove,  as  this  honorable  Court  shall  direct  and 
humbly  prays  as  in  and  by  his  said  cross-bill  he  hath 
already  prayed. 

WELSH,  WELSH  &  O'PHELAN, 
Solicitors  for  Defendant,  H.  S.  McGowan.     [112] 


122       Columbia  River  Packers'  Association 

State  of  Washington, 
County  of  Pacific, — ss. 

I,  H.  S.  McGowan,  being  first  duly  sworn,  upon  my 
oath  do  depose  and  say:  That  I  am  one  of  the  de- 
fendants in  the  above-entitled  action,  and  one  of  the 
cross-complainants  therein.  That  I  have  read  the 
above  and  foregoing  replication  and  know  the  con- 
tents thereof,  and  that  the  same  and  the  whole 
thereof  is  true  as  I  verily  believe. 

H.  S.  McGOWAN. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  December,  A.  D.  1908. 

[Notarial  Seal]  GEO.  HIBBERT, 

Notary  Public  for  the  State  of  Washington,  Residing 
at  Chinook,  in  Said  State.     [113] 

In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Western  Divi- 
sion. 

COLUMBIA     RIVER     PACKERS'     ASSOCIA- 
TION, 

Plaintiff, 
vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,   WALTER   BUSSEY   and   L.   N. 

STENSLAND, 

Defendants. 

AFFIDAVIT. 

State  of  Washington, 
County  of  Pacific, — ss. 

I,  John  T.  Welsh,  being  first  duly  sworn  upon  my 
oath  depose  and  say :  That  I  am  one  of  the  attorneys 
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and  solicitors  for  the  defendant  and  cross-complain- 
ant H.  S.  McGowan  in  the  above-entitled  action. 

That  my  place  of  residence  and  address  is  South 
Bend,  Pacific  County,  Washington. 

That  G.  C.  Fulton  is  the  attorney  of  record  for  the 
Columbia  River  Packci-s'  Association,  the  plaintiff 
in  the  above-entitled  action,  and  the  place  of  resi- 
dence and  address  and  the  office  of  said  G.  C.  Fulton 
is  Astoria,  Clatsop  County,  State  of  Oregon. 

That  on  the  24th  day  of  December,  A.  D.  1908,  I 
put  in  an  envelope  a  true  and  correct  copy  of  the 
foregoing  attached  replication  in  the  above-entitled 
action  and  proceeding  and  then  I  sealed  said  envelope 
and  prepaid  the  United  States  postage  thereon  in 
advance  and  then  I  wrote  the  following  name  and 
address  on  said  envelope,  namely :  G.  C.  Fulton,  At- 
torney at  Law,  Astoria,  Clatsop  County,  Oregon,  and 
then  on  said  24th  [114]  day  of  December,  1908,  I 
deposited  said  envelope  and  its  contents  in  the  United 
States  postoffice  at  South  Bend,  Washington. 

That  there  is  a  daily  communication  of  the  United 
States  mails  to,  from  and  between  said  South  Bend, 
Washington,  and  said  Astoria,  Oregon,  and  that  there 
is  a  United  States  postoffice  at  each  of  said  places. 

JOHN  T.  WELSH. 

Subscribed  and  sworn  to  before  me  this  24  day  of 
December,  A.  D.  1908. 

[Notarial  Seal]  SOL.  SMITH, 

Notary  Public  for  the  State  of  Washington,  Resid- 
ing at  South  Bend  in  Said  State. 
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[Endorsed] :  Filed  U.  S.  Circuit  Court,  Western 
District  of  Washington.  Dec.  26,  1908.  A.  Reeves 
Ayres,  Clerk. ,  Deputy.     [115] 


[Stipulation  for  Omission  from  Transcript  on  Appeal 
of  Original  Bill,  Pleadings  of  Defendants  Lind- 
strom  and  Coyle,  etc.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Divi- 
sion. 

No.  1385. 

COLUMBIA     RIVER     PACKERS'     ASSOCIA- 
TION, a  Corporation, 

Complainant, 
vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM  and  J.  P. 
COYLE, 

Defendants. 

IT  IS  HEREBY  stipulated  and  agreed  by  and 
between  the  respective  parties  in  the  above-entitled 
cause  that  for  the  purpose  of  shortening  the  tran- 
script on  appeal,  the  pleadings  filed  in  this  cause  on 
behalf  of  defendants,  Erick  Lindstrom  and  J.  P. 
Coyle,  and  the  pleadings  of  the  plaintiff  directed 
against  the  same,  may  be  omitted  for  the  reason  that 
said  pleadings  are,  in  all  respects,  identical  with  the 
pleadings  filed  herein  on  behalf  of  defendant  H.  S. 
McGowan  and  with  those  filed  by  plaintiff  directed 
against  the  pleadings  of  H,  S.  McGowan,  save  and 
except  only  that  the  approximate  descriptions,  loca- 
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tions  and  license  minihers  of  defendants  Lindstrom 
and  Coyle  are  separately  referiTd  to  and  described  in 
their  said  i)leadings,  said  set  net  loeations  of  defend- 
ant Lindstrom  l)einu:  nunilK'red  1433,  1434  and  1435; 
and  those  of  defendant  Coyle  beinjjj  nuni})ered  1436, 
1437  and  1438,  and  located  in  the  Columbia  River  off 
the  southerly  side  of  Sand  Ishmd  below  tlie  line  of 
ordinary  low  tide  and  al)()ve  or  to  the  northward  of 
the  Government's  fairway  or  channel  line  whereat 
it  is  claimed  by  defendants  fishing  may  be  carried 
on  with  fixed  appliances  without  special  Government 
pemiits.     [116] 

Said  fishery  locations  are  fui*ther  described  as 
lying  immediately  to  the  southward  below  and  in 
front  of  the  low  tide  line  which  as  claimed  by  defend- 
ants is  the  south  boundary  line  of  Govermnent  Sites 
numbered  2  and  3  lying  along  the  shore  of  said  Sand 
Island. 

And  for  the  purposes  and  uses  of  said  record,  the 
pleadings  of  defendant  H.  S.  McGowan  and  the 
pleadings  of  plaintiff  directed  against  the  same  shall 
be  deemed  also  to  be  the  pleadings  of  defendants 
Lindstrom  and  Coyle  and  the  pleadings  of  the  plain- 
tiff directed  against  the  same,  subject  only  to  vari- 
ations as  to  license  numbers  and  descriptions,  as 
aforesaid. 

IT  IS  FURTHER  stipulated  that  the  original  bill 
in  equity  may  be  omitted  from  the  transcript  for  the 
reason  that  an  amended  bill  was  filed. 
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Dated  this  3d  day  of  December,  A.  D.  1913. 

G.  C.  FULTON, 

Attorney  for  Plaintiff. 
WELSH  &  WELSH, 
DORR  &  HADLEY, 

Attorneys  for  Defendants. 

[Endorsed] :  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Southern  Division. 
Dec.  3,  1913.  Fl-ank  L.  Crosby,  Clerk.  By  F.  M. 
Harshberger,  Deputy.     [117] 


[Petition  of  Plaintiff  That  Suit  be  Dismissed 
Without  Prejudice.] 

In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Western  Divi- 
sion. - 

COLUMBIA  RIVER  PACKERS'  ASSOCIA- 
TION, 

Plaintiff, 
vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,  WALTER  BUSSEY  and  I.  N. 
STENSLAND, 

Defendants. 

To  the  Honorable,  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Western  Division : 
Comes  now  the  above-named  plaintiff,  the  Colum- 
bia River  Packers'  Association,  and  respectfully  rep- 
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resents  and  shows  to  this  honorable  Court  as  follows, 
tliat  is  to  say : 

That  your  petitioner  instituted  the  above-entitled 
suit  in  the  above-entitled  eourt  for  the  purpose  of 
serurinj^  an  injunction  enjoininj<  and  restraining?  the 
defendants  from  trespassing  upon  the  proprietary 
rights  of  the  petitioner  on,  in  and  to  and  depriving 
him  of  the  use  and  enjoyment  of  that  certain  tract 
of  land  and  real  property  situated  on  the  south  shore 
of  Sand  Island  (for  a  more  particular  description  of 
said  lands  and  property  rights,  reference  is  hereby 
made  to  the  amended  complaint  filed  herein),  an 
island  in  the  Columbia  River,  near  its  mouth,  and 
lying  south  of  the  north  ship  channel  of  said  river. 

That  said  Sand  Island  is  the  same  tract  of  land  and 
the  same  Sand  Island  that  is  described  and  mentioned 
in  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  the  suit  hereinafter  mentioned  wherein  the 
State  of  Washington  was  claimant  and  the  State  of 
Oregon  was  defendant. 

That  your  petitioner  instituted  this  suit  in  perfect 
good  faith. 

That,  at  and  long  prior  to  the  institution  of  this 
suit,  the  officials  of  the  State  of  Washington,  both 
executive,  [118]  judicial,  and  legislative  con- 
tended that  said  Sand  Island  was  wholly  within  the 
the  territorial  limits  and  jurisdiction  of  the  State  of 
Washington,  and  denied  that  the  State  of  Oregon,  or 
its  officers,  executive,  judicial,  or  legislative,  had  or 
could  exercise  any  jurisdiction  thereover  and  con- 
tended that  the  south  boundary  line  of  the  State  of 
Washington  was  the  middle  of  the   channel   of   the 
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Oolumbia  River  located  immediately  south  of  said 
Sand  Island. 

That  said  claims  of  exclusive  jurisdiction  over  said 
island  had  been  asserted  as  aforesaid  and  acted  upon 
and  sustained  by  the  officials  and  courts  of  the  State 
of  Washington  for  many  years  prior  to  and  were  be- 
ing so  asserted  and  sustained  at  the  time  of  this  suit. 

That  pursuant  to  said  claim  the  citizens  of  said 
State  of  Washington,  and  the  officials  thereof,  at  all 
times  prior  to  the  decision  of  the  Supreme  Court  of 
the  United  States  herein  mentioned,  had  taken  posses- 
sion of  and  exercised  exclusive  dominion  over  all  the 
fisheries  and  fishing  rights  pertaining  to  said  Sand 
Island,  and  over  all  the  water  north  of  the  south 
channel  of  the  Columbia  River,  and  asserted  and 
assumed  to  exercise  exclusive  jurisdiction  thereover. 

That  by  reason  of  the  acts  and  claims  of  said  State 
of  Washington  and  its  officials  and  citizens  your  peti- 
tioner was  advised  and  was  led  to  believe  that  said 
Sand  Island  was  within  the  territorial  boundaries 
and  jurisdiction  of  the  State  of  Washington,  and  by 
reason  thereof  it  instituted  this  suit  in  the  above- 
entitled  Court  expecting  and  intending  to  maintain 
the  same  and  prosecute  it  to  final  determination. 

That  since  the  institution  of  the  above-entitled  suit 
by  consideration  of  the  Supreme  Court  of  the  United 
States  [119]  duly  rendered  and  entered  on  the 
16th  day  of  November,  1008,  in  the  said  cause 
wherein  the  State  of  Washington  was  claimant  and 
the  State  of  Oregon  was  defendant,  it  was  held  and 
judicially  determined  by  said  Supreme  Court  of  the 
United  States,  that  the  boundary  line  between  the 
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State  of  Wasliinpton  and  the  State  of  Oregon  is  and 
at  all  times  has  l)een  the  north  ship  channel  of  the 
Colunihia  River  and  is  located  north  of  siiid  Sand 
Island;  and  that  said  Sand  Island  is  and  at  all  times 
has  been  within  the  territorial  limits  and  is  a  part  of 
the  territory  of  the  State  of  Oregon. 

Your  petitioner  therefore  respectfully  suggests 
that  this  Court  has  not  the  jurisdiction  over  the  sub- 
ject matter  of  this  suit  and  by  reason  thereof  your 
petitioner  respectfully  prays  that  this  suit  be  dis- 
missed, without  prejudice. 

THE    COLUMBIA    RIVER    PACKERS' 
ASSOCIATION, 

Petitioner. 
By  C.  W.  FULTON, 
Of  Its  Attorneys. 
C.  W.  &  G.  C.  FULTON, 

Attorneys  for  Petitioner.     [120] 


United  States  Circuit  Courts  Western  District  of 
Washington,  Western  Division. 

No.  1385. 

COLUMBIA    RIVER     PACKERS'     ASSOCIA- 
TION, 

Plaintiff, 
vs. 

H.  S.  McGOWAN  et  al., 

Defendants. 
Filed 
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Opinion  on  Plaintiff's  Motion  to  Dismiss  for  Want 
of  Jurisdiction. 
0.  W.  &  G.  C.  FULTON,  for  Plaintiff. 

WELSH,  WELSH  &  O'PHELAN,  for  Defend- 
ants. 

W.  P.  BELL,  Attorney  General  of  the  State  of 
Washington,  Amicus  Curiae. 

DONWORTH,  District  Judge: 

This  is  a  suit  in  equity  begun  originally  in  this 
court  in  July,  1908.  The  plaintiff  is  a  corporation 
organized  under  the  laws  of  the  State  of  Oregon  and 
the  defendants  are  citizens  and  residents  of  the  State 
of  Washington.  The  object  of  the  suit  is  to  obtain 
an  injunction  restraining  the  defendants  from  plac- 
ing in  any  of  the  waters  of  the  Columbia  River  in 
front  of  or  adjacent  to  certain  premises  described  as 
(Sites  Nos.  2  and  3  on  Sand  Island,  and  from  main- 
taining in  front  of  said  premises  in  said  waters  any 
obstruction  whatever,  particularly  certain  obstruc- 
tions alleged  in  the  complaint  to  be  there  maintained 
by  the  defendants,  and  from  interfering  with  the  free 
and  uninterrupted  ingress  to  and  egress  from  said 
premises.  There  is  also  a  prayer  that  all  obstruc- 
tion placed  in  said  waters  in  front  of  said  premises 
be  abated,  and  that  the  defendants  be  required  to 
remove  the  same  and  for  general  relief.  The 
amended  complaint  filed  August  11,  1908,  alleges  that 
the  United  States  is  the  owner  of  "that  certain  tract 
of  land  situated  and  located,  within  the  County  of 
Pacific  in  the  State  of  Washington,  the  [121] 
same  being  an  island  in  the  Columbia  River  near  the 
mouth  of  said  River,   which   was  and  is  generally 
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known  and  named  upon  all  official  records,  maps  and 
plats  as  Sand  Island,"  and  that  pursuant  to  an  act 
of  Congress  grantin.e:  authority  to  the  Secretary  of 
War  for  that  puriK)s<%  the  plaintiff  holds  a  valid 
lease  for  those  certain  portions  of  Sand  Island  desig- 
nated on  the  maps  and  plats  of  the  Government  sur- 
vey, as  'Sites  Nos.  2  and  3,  for  the  term  of  three  years 
from  May   1,   1908,  "together  with   the  tide  lands 
water  rights,  fishing  rights,  and  riparian  rights  adja- 
cent thereto  to  the  navigable  channel  of  said  Colum- 
bia River."     It  is  further  alleged  that  ''said  Sites  2 
and  3  aforesaid,  are  on  the  south  side  of  said  Sand 
Island  and  are  on  the  north  shore  of  the  main  ship 
channel  of  the  Columbia  River,  and  within  the  juris- 
diction of  this  Court,  and  within  the  Western  Dis- 
trict and   Western   Division   thereof."    It   is  also 
averred  that  ''under  the  laws  of  the  United  States 
the  said  waters  are  required  to  be  kept  free  from  ob- 
structions and  that  by  virtue  of  said  laws,  and  said 
lease  aforesaid,  plaintiff  is  entitled  of  right  to  have 
said  waters  and  said  channel  of  said  river  free  and 
unobstructed,  and  is  entitled   of  right  to  the  free, 
unobstructed  ingress  to  and  egress  from  said  prem- 
ises, and  is  entitled  of  right  to  the  exclusive  right  of 
operating  seines  for  the  purpose  of  catching  salmon 
fish  from  said  shores  in  the  waters  of  said  river  and 
landing  the  same  on  said  shores."     The  acts  of  the 
defendants  constituting  the  alleged  interference  with 
plaintiff's  rights  are  set  forth  in  the  amended  com- 
plaint as  follows: 

"That  in  order  to  opecate  seines  in  front  of 
said  Sites  2  and  3  it  is  necessary  that  the  waters 
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and  channel  of  said  river  be  free  and  unob- 
structed, for  that  it  is  necessary  to  lay  each  seine 
out  into  the  waters  of  said  river  a  distance  of 
two  or  three  hundred  fathoms,  each  seine  being 
about  that  long,  and  to  permit  the  same  to  drift 
with  the  tide  and  current  and  then  to  haul  the 
same  in  on  the  shore.  That  plaintiff  was  pro- 
ceeding to  so  operate  its  said  seines,  under  its 
licenses  aforesaid  and  [122]  under  the  same 
lease  aforesaid,  when  the  the  defendants  herein 
wrongfullj^  and  unlawfully  and  in  violation  of 
plaintiff's  rights  and  in  violation  of  the  laws  of 
the  United  States  which  prohibits  the  placing  of 
any  obstructions  in  the  navigable  waters  of  said 
river,  and  without  the  consent  of  plaintiff,  but 
against  plaintiff's  consent,  placed  in  the  channel 
of  said  navigable  waters  of  said  Columbia  River 
directly  in  front  of  plaintiff's  leased  premises 
and  in  front  of  said  'Sites  2  and  3  aforesaid,  cer- 
tain obstructions  to  the  navigation  of  said  waters 
consisting  of  large  to  which  were  attached  wire 
cables  and  chains  and  large  timbers  for  a  float 
or  buoy.  That  said  obstructions  were  seven  in 
number  and  were  placed  in  the  waters  of  said 
river  about  fifty  to  one  hundred  feet  from  the 
shore  and  about  two  or  three  hundred  feet  apart. 
That  said  stones  and  anchors,  or  weights,  were 
large  and  of  great  weight  and  were  so  placed 
that  plaintiff  could  not  operate  its  seines  in  the 
waters  of  said  river  and  could  not  land  its  seines 
or  either  thereof  on  the  shores  of  said  leased 
premises  and  absolutely  prevented  plaintiff  from 
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operating  seines  on  said  lands  and  excluded  the 
public  generally  from  operating  either  gill  nets, 
drift  nets,  or  seines  in  the  waters  of  said  river. 

That  plaintiff  thereafter  and  on  the  2d  day  of 
July,  1908,  at  great  labor  and  expense  and  time, 
removed  all  of  said  obstructions  and  was  pro- 
ceeding to  operate  its  seines  in  said  waters  in 
front  of  said  premises  and  land  the  same  on  the 
shores  thereof  when  the  said  defendants,  again 
on  the  4th  day  of  July,  1908,  wrongfully  and 
unlawfully  and  in  violation  of  the  laws  of  the 
United  States  aforesaid  and  against  plaintiff's 
consent,  placed  six  more  of  said  obstructions  in 
front  of  said  premises  aforesaid  in  practically 
the  same  position  as  those  plaintiff  removed,  that 
is  to  say  that  each  of  said  obstructions  consisted 
of  a  large  stone  or  stones  of  great  weight  to 
which  were  attached  wire  cables  and  chains,  and 
the  same  were  placed  on  the  bed  of  the  river  and 
the  float  or  buoy  of  large  timbers  were  attached 
at  the  end  of  said  cables ;  and  that  said  obstruc- 
tions were  placed  from  fifty  to  one  hundred  feet 
from  the  shore  of  said  Sites  2  and  3  and  from 
two  to  three  hundred'  feet  apart  and  in  such  a 
position  as  to  absolutely  prevent  plaintiff  from 
operating  its  said  seines  and  to  prevent  plaintiff 
from  landing  its  seines  or  any  seine  on  said 
shore. 

That  said  obstructions  are  in  the  navigable 
waters  of  said  river  and  are  so  placed  as  to  pre- 
vent the  free  ingress  to  and  egress  from  said 
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premises  and  interferes  with  and  prevents  free 
access  to  said  premises. 

That  the  defendants  threaten  to  and  will,  un- 
less restrained  by  this  Court,  continue  to  place 
other  of  said  obstructions  in  said  waters  in  front 
of  said  premises ;  and  threaten  to  continue  to  use 
and  employ  the  same  and  will  do  so  unless  re- 
strained by  this  Court.  That  said  obstructions  so 
placed  and  those  threatened  to  be  placed  are  not 
placed  for  the  purpose  of  trade  or  commerce  or 
for  any  practical  use,  but  are  placed  there  for  the 
purpose  of  harassing  and  annoying  plaintiff  and 
preventing  plaintiff  from  operating  its  seines 
and  interfering  with  and  obstructing  the  free  in- 
gress to  and  egress  from  said  premises,  and  none 
are  placed  there  in  good  faith  and  each  is  an 
obstruction  to  the  navigation  of  said  river. 
*     *     *     [123] 

*     *     *     That  the  said  trespass  herein  com- 
plained is  continuous  and  the   defendants  will, 
unless  restrained,  continue  daily  to  place  said 
obstructions  and  other  obstructions  to  the  opera- 
tion of  plaintiff's  seines,  and  will  daily  continue 
to  exercise  ihe  exclusive  right  of  fishery  in  front 
of  said  premises  and  will  continue  to  harass  and 
annoy  plaintiff  and  prevent  plaintiff  from  in- 
gress to  and  egress  from  said  premises." 
On  the  filing  of  the  complaint  the   Court  fixed  a 
time  for  hearing  the  application  for  an  injunction 
pending  the  suit  and  at  the  same  time  issued  a  re- 
straining order  restraining  the  defendants  "from 
in  any  mamier  interfering  with  the  free  ingress  to 
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and  ogres.s  from,  and  from  plann^i^  and  maintaining 
any  obstruction  or  andior  or  killcxk,  «>r  any  timber, 
log,  or  appliance  that  will  interfere  with  the  use  of  a 
8<Mne  floatin^r  „pon  and  navigating  the  waters  of  the 
Columbia  River  in  front  of  or  adjacent  to  Sites  Nos. 
2  and  3  on  Sand  Island."  This  order  has  not  been 
dissolved.  At  the  time  of  its  issuance  plaintiff  was 
required  to  file  an  injunction  bond  in  the  penal  sum 
of  two  thousand  dollars. 

Thereafter   the   defendants   appeared    and    filed 
separate  answers  wherein,  after  denying  and  admit- 
ting certain  of  the  allegations  of  the  amended  com- 
plaint,   extensive   affirmative   matter   is  set   forth. 
Briefly  stated,  the  allegations  of  the  defendants   are 
to  the  effect  that  their  acts  in  the  premises  were  and 
are  bona  fide  operations  for  the  purpose  of  catching 
salmon  fish  by  means  of  set  nets  under  licenses  issued 
•by  the  Fish  Commissioner  of  the  State  of  Washing- 
ton ;  that  the  objects  maintained  by  them  in  the  river 
in  front  of  Sand  Island  were  below  the  line  of  ex- 
treme low  tide  and  were  put  and  kept  there  for  the 
purpose  of  operating  said  set  nets  and  marking  and 
holdingthelocation  thereof;  that  each   set  net  was 
located  by  a  stone  anchor  weighing  about  three  hun- 
dred pounds,  to  which  was  attached  a  piece  of  chain 
about  five  feet  long  clamped  to  a  w^ire  rope  about  25 
feet  long,  and  that  to  this  was  attached  a  cedar  buoy 
about  4  feet  long  and     [124]     8  inches  square,  upon 
which  buoy  was  securely  fastened  the  license  number 
of  each  location.     The   affirmative  portions    of  the 
answers  set  forth  with  a  good  deal  of  detail  the  facts 
upon  which  the  defendants  base  their  claim  of   the 
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right  to  maintain  and  operate  nets  and  to  prosecute 
the  business  of  sahnon  fishing  in  this  location.  They 
further  allege  wrongful  acts  in  the  premises  on  the 
part  of  the  plaintiff  and  pray  affirmatively  for  relief 
by  way  of  injunction  for  the  purpose  of  preventing 
any  interference  by  the  plaintiff  with  their  set  nets, 
and  necessary  appliances.  There  are  allegations  of 
diverse  citizenship  and  other  allegations  showing  the 
purpose  of  the  defendants  to  set  forth  a  complete 
cause  of  action  on  their  part  against  the  plaintiff. 

At  the  time  of  the  commencement  of  the  suit  and 
the  issuance  of  the  restraining  order  and  also  at  the 
time  of  the  filing  of  the  amended  complaint  and  of  the 
answers,  both  parties  assumed  and  believed  that  the 
boundary  between  the  States  of  Oregon  and  Wash- 
ington was  in  the  middle  of  the  main  ship  channel 
of  the  Columbia  River  south  of  'Sand  Island,  thus 
placing  the  island,  and  its  shores,  and  the  waters  in- 
volved in  this  controversy  wholly  within  the  State  of 
Washington.  The  location  of  the  interstate  bound- 
ary was  at  that  time  in  litigation  in  a  suit  begun  in 
the  Supreme  Court  on  February  26,  1906,  by  the 
State  of  Washington  against  the  State  of  Oregon. 
That  suit  was  decided  by  an  opinion  delivered  May 

24,   1909.    Washington  vs.  Oregon,  213  U.  S. . 

Since  the  final  decision  of  the  Supreme  Court,  the 
plaintiff  has  moved  this  Court  to  dismiss  the  pending 
suit  for  want  of  jurisdiction  on  the  ground  that  the 
suit  is  a  local  one  and  concerns  real  estate  and  prop- 
erty situated  in  the  State  of  Oregon  and  therefore 
not  within  the  Western  District  of  [125]  Wash- 
ington.    The  motion  is  registered  by  the  defendants. 
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The  question  of  jurisdiction  Jias  been   fully   argued 
and  is  now  to  be  decided. 

In  view  of  the  decision  of  the  Supreme  Court  in  the 
boundary  suit  between  the  two  States,  I  must  hold 
that  Sand  Island  and  the  shores  and  waters  constitu- 
ting the  place  involved  in  this  controversy,  are  south 
of  the  boundary  line  and  lie  within  the  State  of  Ore- 
gon.    Counsel  for  defendants  have  urg«d  with  much 
vigor  that  the  present  Sand  Island  is  not  the  same 
island  as  the  one  described  by  that  name  in  the  opin- 
ion of  the  Supreme  Court.     They  assert  that  the  Old 
Sand  Island  entirely  disappeared  several  years  ago 
and  that  the  present  island,  bearing  the  same  name, 
foi-med  later  by  the  action  of  the  tides  and  currents, 
is  north  of  the  line  which  the   Supreme   Court  has 
fixed  as  the  boundary.     They  ask  a  reference   to   a 
Master  for  the  purpose  of  ascertaining  the  facts  in 
this  regard.     The  answer  to  this  contention  is  that 
the  Supreme   Court   has   clearly   decided   that   the 
boundary  is  the  channel  north  of  the  present   Sand 
Island.     In  the  opinion  on  petition  for  rehearing  it 
is  said:  "There   are   practically   two   matters   pre- 
sented ;  one  whether  the  boundary  near  the  mouth  of 
the  Colimibia  River  was  and  is  the  channel  north  of 
Sand  Island.     We  held  that  it  was,  and  with  that 
conclusion  we  are  still  satisfied.     It  is  unnecessary  to 
restate  the  reasons,  therefore."    Wash.  vs.  Ore.,  213 
U.  S. .     There  is  no  doubt  whatever  that  this  de- 
cision fixes  the  boundary  north  of  the  S-and  Island 
that  now  exists,  and  I  so  hold. 

This  brings  us  to  the  further  inquiry  whether  this 
Court  has  jurisdiction  to  hear  and   determine  this 
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cause  and  to  enforce  its  decree  therein  by  virtue  of 
tlie  legislation  of  Congress  relating  to  concurrent  ju- 
risdiction on  the  Columbia  Eiver.  [126]  In  Niel- 
sen vs.  Oregon,  2il2  U.  S.  215,  316,  that  legislation  is 
briefly  summarized  as  follows : 

^'By  par.  1  of  the  act  of  Congress  of  March  2, 
1853,  c.  90,  10  Stat.  172,  all  that  part  of  the  Ter- 
ritory of  Oregon  lying  north  of  the  'main  chan- 
nel of  the  Columbia  River'  was  organized  into 
the  Territory  of  Washington,  and  by  par.  21  of 
the  same  act  it  is  provided  '  that  the  Territory  of 
Oregon  and  the  Territory  of  Washington  shall 
have  concurrent  jurisdiction  over  all  offenses 
committed  on  the  Columbia  River,  where  said 
river  forms  the  common  boundary  between  said 
territories. '  iSection  1  of  the  act  of  Congress  ad- 
mitting Oregon  into  the  Union  (act  of  February 
14,  1859,  c.  33,  11  Stat.  383),  after  describing  in 
detail  the  boundaries  of  the  State,  provides,  'in- 
cluding jurisdiction  in  civil  and  criminal  cases 
upon  the  Coliunbia  River  and  Snake  River,  con- 
currently with  States  and  Territories  of  which 
those  rivers  form  a  boundary  in  common  with 
this  State.'  Alid  in  par.  2  it  is  said  'the  State 
of  Oregon  shall  have  concurrent  jurisdiction  on 
the  Coliunbia  and  all  other  rivers  and  waters 
bordering  on  the  said  State  of  Oregon  so  far  as 
the  same  shall  form  a  common  boundary  to  said 
iState,  and  any  other  State  or  States  now  or  here- 
after to  be  formed  or  bounded  by  the  same." 
The  constitution  of  the  State  of  Washington  de- 
fines the  State  boundaries  and  makes  no  mention  of 
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concurrent  jurisdiction  on  the  Columbia  River,  but, 
as  will  be  shown  later,  the  State  has  not  lost  such  ju- 
risdiction by  reason  of  its  failure  to  assert  it  hj 
positive  enactment.  The  territorial  jurisdiction  of 
this  Court  is  defined  in  the  act  dividing  Washington 
into  two  judicial  districts.  That  act  provides  that 
certain  counties  lying  east  of  the  Cascade  Mountains, 
with  the  waters  thereof,  shall  be  detached  from  the 
judicial  district  of  Washington,  and  ''that  the  resi- 
due of  said  State  of  Washington  with  the  waters 
thereof,  shall  hereafter  be  the  Western  District  of 
Washington."  33  U.  S.  Stat.  pt.  1,  824.  This  lan- 
guage is  ample  to  vest  in  this  'Court  as  broad  a  juris- 
diction over  that  part  of  the  Columbia  River  involved 
in  this  controversy  as  any  State  court  might  exercise, 
and  is  to  read  in  connection  with  the  former  legisla- 
tion of  Congress  above  mentioned. 

In  Nielsen  vs.  Oregon,  supra,  it  is  said :  [127] 
* '  By  the  legislation  of  Congress  the  Columbia 
River  is  made  the  common  boundary  between 
Oregon  and  W!ashington,  and  to  each  of  those 
States  is  given  concurrent  jurisdiction  on  the 
waters  of  that  river.  How  that  jurisdiction  is 
to  be  exercised,  what  limitations  there  are,  if 
any,  upon  the  power  of  either  State,  is  not  in 
terms  prescribed.  It  is  true  in  the  first  section 
of  the  act  admitting  Oregon  the  jurisdiction  was 
apparently  limited  to  'civil  and  criminal  cases,' 
but  in  the  second  section  of  that  act  there  was 
given  in  general  terms  '  concurrent  jurisdiction. ' 
In  Wedding  vs.  Meyler,  192  U.  S.  573,  5>84,  con- 
struing the  term   'concurrent  jurisdiction,'   as 
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given  to  Kentucky  and  Indiana  over  the  OMo 
River,  this  Court,  reversing  the  Court  of  Ap- 
peals of  Kentucky,  said : 

^'Concurrent  jurisdiction,  properly  so  called, 
on  rivers  is  familiar  to  our  legislation,  and 
means  the  jurisdiction  of  two  powers  over  one 
and  the  same  place.  There  is  no  reason  to  give 
an  unusual  meaning  to  the  phrase.  See  Sanders 
vs.  iSt.  Louis  &  New  Orleans  Anchor  Line,  97 
Missouri,  26,  30;  Opsahl  vs.  Judd,  30  Minnesota, 
126, 129, 130;  J.  S.  Keator  Lumber  Company  vs. 
iSt.  Croix  Boom  Corp.,  7'2  Wisconsin,  62,  and  the 
cases  last  cited. 

'The  construction  adopted  by  the  majority  of 
the  Court  of  Appeals  seems  to  us  at  least  equally 
untenable.  It  was  held  that  the  words  "meant 
only  that  the  States  should  have  legislative  juris- 
diction." But  jurisdiction,  whatever  else  or 
more  it  may  mean,  is  jurisdiction  in  its  popular 
sense  of  authority  to  apply  the  law  to  the  acts 
of  men.  Vicat  Vocab.,  sub.  v.  See  Rhode 
Island  vs.  Massachusetts,  12  Pet.  657,  718.  What 
the  Virginia  compact  most  certainly  conferred 
on  the  States  north  of  the  Ohio  was  the  right  to 
administer  the  law  below  low-water  mark  on  the 
river,  and,  as  part  of  that  right,  the  right  to  serve 
process  there  with  effect.  State  vs.  Mullen,  25 
Iowa,  199,205,206.' 

Undoubtedly,  one  purpose,  perhaps  the  pri- 
mary purpose  in  the  grant  of  concurrent  juris- 
diction was  to  avoid  any  nice  question  as  to 
whether  a  criminal  act  sought  to  be  prosecuted 
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was  committed  on  one  side  or  the  other  of  the 
exact  boundary  in  the   channel,  that   boundary 
sometimes  changing  by  reason  of  the  shifting  of 
the  channel.    *    *    *    But,  as  appears  from  the 
quotation  we  have  just  made,  it  is  not  limited  to 
this.    It  extends  to  civil  as  well  as  criminal  mat- 
ters, and  is  broadly   a  grant   of  jurisdiction  to 
each  of  the  States." 
In  State  vs.  Mullen,  35  Iowa,  199,  the  Court  sus- 
tained the  conviction  in  Iowa  of  a   person   charged 
with  maintaining  a  nuisance  on  a  boat  in  the  Missis- 
sippi River,  although  the  boat  was,  for  a  portion  of 
the  time,  resting  on  the  soil  of  an  island  near  to  the 
Illinois  shore,  and  within  the   territorial   limits   of 
Illinois.     The  rights  of  concurrent  jurisdiction  on 
the  Mississippi  River  were  substantially  the  same 
as  on  the  Columbia.     [128] 
The  Court  said : 

' '  If  this  boat  is  so  upon  the  river  that  the  per- 
son maintaining  it  there  is  amenable  to  the  laws 
of  this  State,  and  our  courts  have  jurisdiction  to 
try  and  punish  him  for  keeping  a  nuisance,  it  is 
a  logical  sequence  that  this  jurisdiction  must 
draw  after  it  every  thing  necessary  to  make  it 
effective  and  complete.  We  must  either  concede 
the  right  to  abate  the  nuisance,  or  deny  the  right 
to  try  and  punish  the  defendant  for  maintaining 
;;       it. 

A  denial  of  the  'drop  of  blood'  is  equally  a 
denial  of  the  'pound  of  flesh.'  It  is  claimed 
that  to  allow  the  officers  of  the  State  to  seize  this 
boat  would  an  invasion   of  the  sovereignty  of 
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the  State  of  Illinois.     If  the  defendant  may  be 
tried  by  the  courts  of  this  State  for  an  act  done 
upon  the  boat,  it  must  follow  that  the  officers  of 
this  State  may  arrest  him  upon  the  boat  for  the 
purpose  of  bringing  him  before  the   Court  for 
trial.     It  would  be  inconsistent  to  say  that  the 
locus  of  a  crime  is  within  the  jurisdiction  of  a 
court  for  the  trial  of  an  offense,  and  yet  beyond 
it  for  the  arrest  of  the  offender.     If  the  officers 
of  this  State  may  lawfully  go  upon  the  boat  for 
the  arrest  of  the  defendant,  why  may  they  not 
lawfully  do  so  for  the  seizure  of  the  boat  itself  ? 
If  one  is  not  an  invasion  of  the  sovereignty  of 
the  State  of  Illionis,  why  is  the  other?" 
As  above  shown,  this  case  is  cited  with  approval  in 
Wedding  vs.  Meyler,  192   U.   S.   573,   585.     In  the 
Annie  M.  Smull,  2  Sawyer,  226  (Fed.  Gas.  No.  428), 
which  is  perhaps  an  extreme  case.  District  Judge 
Deady  sustained  the  jurisdiction  in  admiralty  of  the 
District  Court  of  Oregon  over  a  vessel  moored  at  a 
wharf  at  Kalama  on  the   Washington   shore.    See, 
also,    in   addition  to   cases   cited   above,   Memphis 
Packet  Co.  vs.  Pikey,  142  Ind.  304  (40  N.  E.  527), 
and  'State  vs.  Faudre,  46   S.   E.   269.     Nor  was  it 
necessary  that  the  State  of  Washington  should  by  its 
constitution  or  otherwise  assert  its  concurrent  juris- 
diction by  expressly  accepting  the  congressional  en- 
actments.    "It  must  be  remembered  that  this  was 
legislation,  and  when  it  is  enacted  by  the  sovereign 
power  that  new  States,  when  formed  by  that  power, 
shall  have  a  certain  jurisdiction,  those  States  as  they 
come  into  existence  fall  within  the  range  of  the  en- 
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actment  and  have  the  jurisdiction."    Wedding   vs. 
Meyler,  192  U.  S.  573,  583. 

It  is  of  course  clear,  as  held  in  the  case  last  cited, 
[129]  that  the  concurrent  jurisdiction  given  is  ju- 
risdiction '*on"  the  river  and  does  not  extend  to 
permanent  structures  attached  to  the  river  bed  and 
within  the  boundary  of  the  other  State.  Plaintiff's 
counsel  urge  that  the  present  case  does  not  involve 
things  "on"  the  river  and  contend  that  the  cases  of 
Gilbert  vs.  Moline  Water  Power  Co.,  19  Iowa,  310, 
and  M.  &  M.  R'ailroad  Co.  vs.  Ward,  67  U.  S.  485,  are 
controlling.  To  me,  however,  it  seems  clear  that  the 
parties  in  this  case  are  here  contending  about  things 
*'on"  the  river.  I  have  set  forth  with  some  fullness 
their  respective  allegations  and  claims  and  do  not 
consider  any  extended  reasoning  necessary  to  demon- 
strate that  the  subject  matter  of  the  litigation  is 
within  both  the  letter  and  the  spirit  of  the  congres- 
sional enactments.  The  only  objects  involved  which 
by  any  possible  theory  could  be  considered  permanent 
structures  are  the  stone  anchors,  and  I  cannot  assume 
that  the  stones  at  the  bottom  of  the  river  are  the  only 
or  even  the  principal  things  concerned  in  the  contro- 
versy. If  it  should  be  held  that  the  mere  fact  of 
anchoring  a  floating  object  takes  it  out  of  the  grant  of 
concurrent  jurisdiction,  there  would  be  little  left 
of  that  jurisdiction.  It  is  not  necessary,  in  order  to 
uphold  the  jurisdiction,  that  the  Court  have  power  to 
administer  all  of  the  relief  asked ;  it  is  sufficient  if  the 
facts  alleged  show  a  substantial  controversy  between 
the  parties  within  the  jurisdiction  of  the  Court.  It 
is  also  urged  that  the  case  of  Roberts  vs.  Fullerton, 
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in  Wis.  222  (93  N.  W.  1111),  is  in  point  and  is  op- 
posed to  the  views  above  stated.  The  question  there 
involved,  however,  was  chiefly  legislative  rather  than 
judicial  jurisdiction,  and  were  it  not  so,  I  should  in 
any  event,  feel  bound  by  the  decisions  of  the  Supreme 
CJourt,  to  sustain  the  jurisdiction  of  this  Court  in  the 
present  case.  Many  nice  questions  must  arise  from 
conflicting  State  legislation  [130]  in  these  cases  and 
I  express  no  opinion  at  this  time  as  to  what  law  defines 
the  rights  of  the  parties  at  the  place  in  controversy. 
But  as  between  courts  of  concurrent  jurisdiction  the 
court  that  first  acquires  jurisdiction  holds  it  to  the 
exclusion  of  all  others.  The  question  as  to  what  law 
will  be  the  rule  of  decision  between  the  parties  re- 
lates to  the  merits  and  not  to  the  jurisdiction. 

If  at  the  time  of  the  commencement  of  this  action 
the  Court  possessed  the  definite  knowledge  of  the 
actual  location  of  the  State  boundary  which  it  now 
has,  it  is  perhaps  probable  that  the  exercise  of  judi- 
cial discretion  and  with  due  regard  for  the  comity  of 
courts,  the  restraining  order  and  injunction  applied 
for  would  have  been  refused,  leaving  the  plaintiff  to 
seek  a  remedy  in  the  courts  sitting  in  the  State  of 
Oregon.  But  a  different  situation  is  now  to  be  met. 
By  reason  of  the  action  of  the  plaintiff  in  beginning 
suit  in  this  court  and  obtaining  the  restraining  order, 
the  defendants  have  been  prevented  for  an  entire 
year  from  making  any  use  of  such  nets  and  appli- 
ances as  they  may  have  had  or  may  have  purposed  to 
have  on  the  premises.  If  it  should  develop  that  they 
are  in  the  right  of  the  controversy  (which  is  obvi- 
ously a  thing  that  cannot  be  known  at  this  time)  they 
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should  not  be  deprived  of  such  remedy  as  they  may 
have  under  the  injunction  bond,  or  otherwise,  for 
yielding  obedience  to  the  orders  of  a  court  which, 
under  the  legislation  of  Congress,  was  a  court  of  com- 
petent jurisdiction. 

Numerous  reasons  may  be  assigned  for  the  action 
of  Congress  in  granting  concurrent  jurisdiction  to 
new  States  bounded  by  the  great  rivers ;  and  though 
there  are  obvious  difficulties,  the  conveniences  far 
outweigh  the  disadvantages.  The  circumstances  of 
the  present  case  vindicate  the  wisdom  of  the  [131] 
enactment.  Valuable  rights  being  in  controversy  in  a 
situation  near  to  the  boimdary  line  between  the  two 
States,  and  there  being  no  process  other  than  the  writ 
of  injunction  that  would  prevent  the  use  of  force  in 
the  assertion  of  the  divers  claims,  this  suit  was 
brought  in  this  court  on  the  assumption  that  the  loca- 
tion was  within  its  jurisdictional  limits.  In  my 
opinion,  the  grant  of  concurrent  jurisdiction  sustains 
the  right  of  this  Court  to  hear  and  determine  the  con- 
troversy and  to  enforce  its  decree,  regardless  of  the 
fact  that  by  judicial  determination  the  actual  bound- 
ary is  now  found  to  be  so  situated  as  to  place  the  loca- 
tion of  the  controversy  in  the  other  State.  To 
decline  to  retain  jurisdiction  of  this  suit  would  be  to 
refuse  to  apply  the  congressional  enactment  to  a  case 
peculiarly  within  the  reason  for  its  existence. 

The  motion  to  dismiss  is  denied. 

GEORGE  DONWORTH, 

Judge. 
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Filed  U.  S.  Circuit  Court,  Western  District  of 
Washington.  Sep.  10,  1909.  A.  Reeves  Ayres, 
Clerk.    ,  Deputy.     [132] 


In  the  District  Court  of  the  United  States,  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  1385-C. 

COLUMBIA  RIVER  PACKERS'  ASSOCIATION, 

a  Corporation, 

Plaintiff, 
vs. 

H.  S.  McGOWAN,  J.  P.  COYLE  and  ERICK  LIND- 
STROM, 

Defendants. 

Order  Denying  Petition  of  Plaintiff  to  Dismiss. 

The  above-entitled  cause  having  been  heretofore 
argued  and  submitted  to  the  Court  upon  the  petition 
and  motion  of  the  plaintiff  to  dismiss  this  action  for 
want  of  jurisdiction  in  this  Court  to  try  the  case,  and 
the  Court,  not  being  fully  advised  in  the  premises 
at  the  time  said  argument  was  made,  took  the  same 
under  advisement  until  this  day. 

Now,  on  this  day,  the  Court  being  fully  advised,  it 
is  ORDERED  that  said  motion  be  and  the  same  is 
hereby  overruled  and  denied. 

It  appearing  to  the  Court  that  this  order  was  made 
on  the  10th  day  of  September,  1911,  but  through  a 
mistake  and  oversight,  the  same  was  not  entered  of 
record  that  date. 
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It  is  ORDERED  and  ADJUDGED  by  the  Court 
that  this  order  be  and  the  same  is  hereby  entered  as 
of  such  date. 

EDWARD  E.  CUSHMAN, 
Judge  of  IT.  S.  District  Court,  for  Western  District 
of  Washinpfton,  Southern  Division. 

[Endorsed]:  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Southern  Division. 
Jan.  31,  1914.  Frank  L.  Crosby,  Clerk.  By  F.  M. 
Harshberger,  Deputy.     [133] 


In  the  Circuit  Court  of  the  United  States,  Western 
District  of  Washington,  Western  Division. 

No.  1385. 

COLUMBIA  RIVER  PACKERS'  ASSOCIATION, 

Plaintiff, 
vs. 
H.  S.  McGOWAN  et  al.. 

Defendants. 

Order  Allowing  Filing  of  Supplemental  Bill  of 
Complaint,  etc. 

Now  on  this  date,  coming  on  to  be  heiard  tihe 
above-entitled  suit  upon  stipulation  filed  herein 
signed  by  the  attorneys  for  the  respective  parties 
granting  the  plaintiff  the  right  to  file  its  proposed 
supplemental  bill  of  complaint,  and  granting  the 
answering  defendants  the  privilege  of  filing  an 
amended  or  supplemental  answer  and  an  amended 
or  supplemental  cross-bill  or  either  or  all,  by  either 
or  all  of  the  defendants:  the  plaintiff  appearing  by 
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Honorable  G.  C.  Fulton,  and  the  defendants  by 
Messrs.  Dorr  &  Hadley,  and  Messrs.  Welsh  &  Welsh,, 
and  based  upon  said  stipulation. 

IT  IS  ORDERED  that  said  plaintiff  be  and  is 
hereby  allowed  to  file  its  supplemental  bill  of  com- 
plaint heretofore  offered  and  that  the  defendants 
shall  have  thirty  (30)  days  from  October  17th,  1910^ 
in  which  to  plead  thereto. 

IT  IS  FURTHER  ORDERED  that  the  answering 
defendants  or  anj^  of  them  are  hereby  allowed  to  file 
an  amended  or  supplemental  answer  and  are  also  al- 
lowed to  file  a  supplemental  or  amended  cross-bill  or 
either  or  both. 

IT  IS  FURTHER  ORDERED  that  the  time  in 
which  the  said  defendants  shall  file  such  amended  or 
supplemental  pleadings  [134]  is  thirty  days  from 
October  17th,  1910,  and  plaintiff  shall  have  thirty 
days  after  service  of  any  such  amended  or  supple- 
mental pleading  in  which  to  plead  thereto. 

GEORGE  DONWORTH, 
Judge,  Circuit  Court. 

[Endorsed]:  Filed  U.  S.  Circuit  Court,  Western 
District  of  Washington.  Oct.  19,  1910.  A.  Reeves 
Ayres,  Clerk.     By  Sam  '1 D.  Bridges,  Deputy.     [135] 
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In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Western  Di- 
vision. 

IN  EQUITY. 

COLUMBIA  RIVER  PACKERS'  ASSOCIATION, 

Plaintiff, 
vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,  WALTER  BUSSEY  and  I.  N. 
STENSLAND, 

Defendants. 

Supplementaa  Bill  of  Complaint. 
To   the   Honorable   Judges  of   the   Above-entitled 
Court: 

The  above-named  complainant  by  this  its  supple- 
mental bill  of  complaint  filed  herein  by  leave  of  Court 
first  had  and  obtained  alleges : 

I. 

That  on  or  before  the day  of  July,  1908,  your 

orator  exhibited  his  original  bill  of  complaint  in  this 
honorable  Court  against  H.  S.  McGowan,  Erick  Lind- 
strom,  J.  P.  Coyle,  Walter  Bussey,  and  I.  N.  Stens- 
land,  defendants  herein,  as  defendants  thereto 
thereby  stating  that  the  plaintiff  is  a  corporation 
duly  organized  and  existing  under  and  pursuant  to 
the  laws  of  the  State  of  Oregon  and  duly  licensed  and 
empowered  as  such  to  transact  business  in  the  State 
of  Washington  in  accordance  with  the  laws  of  said 
State;  and  further  stating  that  defendants  are  citi- 
zens of  the  State  of  Washington  and  of  the  Western 
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District  thereof  and  of  the  Western  Division  thereof; 
and  further  stating  that  long  prior  to  the  institution 
of  said  suit  and  the  grievances  therein  complained 
of  the  United  States  of  America  was  and  still  is  the 
owner  in  fee  of  that  certain  island  situated  near  the 
mouth  of  the  Columbia  River  which  was  and  is  gen- 
erally known  and  named  upon  all  the  ofi&cial  rec- 
ords, [136]  maps,  and  plats  as  Sand  Island,  to- 
gether with  all  tide  lands,  water  rights,  privileges, 
and  easements  surrounding  and  adjacent  thereto 
and  bordering  thereon ;  and  further  stating  that  said 
Sand  Island  was  by  proclamation  of  the  President 
of  the  United  States  duly  issued  and  published  on 
the  29th  day  of  August,  1863,  reserved  from  sale  for 
military  purposes  and  for  military  reservations,  and 
the  same  is  and  ever  since  has  been  held  and  reserved 
as  such  by  the  United  States;  and  further  stating 
that  said  Sand  Island  was  situated  and  located  within 
the  County  of  Pacific  in  the  State  of  Washington; 
and  further  stating  that  pursuant  to  an  act  of  Con- 
gress approved  July  23,  1892  (27  Stat.  321)  granting 
authority  to  the  Secretary  of  War  to  lease  for  a 
period  not  to  exceed  five  years  such  property  of  the 
United  States  under  his  control  as  should  not  for  the 
time  be  required  for  public  use  duly  and  in  the  man- 
ner required  and  provided  by  law  on  the  first  day  of 
May,  1908,  duly  leased  to  plaintiff  Sites  No.  2  and 
3  on  said  Sand  Island  for  the  term  of  three  years 
from  said  date,  together  with  the  tide  lands,  water 
rights,  riparian  rights,  and  fishing  rights  adjacent 
thereto;  and  further  stating  that  the  portion  of  said 
island  so  leased  aforesaid,  and  being  Sites  No.  2  and 
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3  was  and  is  all  the  frontage,  tide   lands,   riparian 
rights,  water  rights,  and  privileges  south,  and  the 
high  lands  north  of  a  line  drawn  at  the  line  of  low- 
water  mark  on  the  Columbia  River  on  the  south  side 
of  said  island  beginning  at  a  point  4,000  feet  easterly 
along  low-water  mark  from  a  point  on  low-water 
mark  due  west  of  the  United  States  Monument  No.  4- 
erected  on  said  island  by  the  United  States  Govern- 
ment surveyors,  and  so  marked,  thence  easterly  along 
the  said  shore  line  to  the  east  boundary  line  of  Sitci 
No.  4  on  said  Sand  Island,  said  point  being  a  point 
on  said  low-water  line  that  would  intersect  a  north 
and  south  line  781     [137]     feet  distant  east  of  the 
United  States  Monument  No.  6    erected   on    Sand 
Island  by  the  United  States  Government  surveyors, 
and  so  marked;  and  further  stating  that  upon  the 
execution  and  delivery  of  said  lease  the  plaintiff  im- 
mediately entered  into  the  possession  of  said  prem- 
ises and  the  whole  thereof,  and  the  said  premises  de- 
scribed in  said  lease,  namely  the  said  Sites  No.  2  and 
3  above  the  line  of  low-water  mark,  consist  of  a 
sandy  beach  up  to  the  line  of  high  water  and  then 
it  is  composed  entirely  of  sand,  practically  no  vege- 
table grows  thereon  and  the  same  is  not  susceptible 
to  cultivation  or  agricultural  uses  and  contains  no 
mineral  or  phosphates  of  any  kind.    That  the  bed 
of  said  river  below  low-water  mark  is    quite    level 
with  a  hard  sandy  bottom  with  quite  a  gradual  slope 
for  a  short  distance  into  deep  waters.     That  said 
Sites  No.  2  and  3  aforesaid  are  on  the  south  side  of 
said  Sand  Island  and  further  stating  that  the  same 
are  on  the  north  shore  of  the  main  ships'  channel  of 
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the  Columbia  River  and  within  the  jurisdiction  of 
this  Court  and  of  the  Western  District  and  of  the 
Western  Division  thereof,  and  the  same  were  and  are 
of  great  value  as  and  for  the  right  to  draw  seines 
thereon  and  thereover  and  in  the  waters  in  front 
thereof,  and  were  leased  to  plaintiff  for  such  pur- 
poses; and  further  stating  that  plaintiff  was  duly 
licensed  to  operate  three  seines  on  said  island;  and 
further  stating  that  plaintiff*  made  all  preparations 
necessary  to  do  so  and  in  order  to  operate  the  same 
it  was  necessary  that  no  obstructions  should  be 
placed  in  the  waters  of  said  river  in  front  of  said 
premises;  and  further  stating  that  plaintiff  was  pre- 
paring to  operate  seines  in  the  waters  in  front  thereof 
and  to  haul  the  same  on  the  shore  of  said  Sites  2  and 
3  when  the  said  defendants  wrongfully  and  unlaw- 
fully and  against  its  consent  and  without  right 
placed  divers  and  sundry  obstructions  in  front  of 
said  [138]  premises  so  that  the  plaintiff  was  un- 
able to  operate  its  said  seines  and  threatened  to 
maintained  such  obstructions  and  would  so  maintain 
the  same  unless  restrained  by  this  Court;  and  fur- 
ther stating  that  said  premises  are  and  at  all  times 
have  been  of  great  value  for  the  right  of  fishery 
thereon  and  the  right  to  haul  and  land  seines  thereon 
and  in  front  thereof  and  to  operate  seines  from  the 
shore  into  the  waters  of  the  Columbia  River  and  to 
haul  the  same  on  the  shore  thereof  for  the  purpose 
of  catching  salmon  fish  during  the  salmon  fishing 
season  of  each  year  on  said  river;  and  stating  that 
under  the  laws  of  the  United  States  the  said  waters 
are  required  to  be  kept  free  from   all  obstructions 
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and  that  said  obstructions  were  not  placed  therein 
Dy  virtue  of  any  authority  from  the  United  States 
or  any  official  thereof  or  department  thereof. 

n. 

Your  orator  further  shows  that  said  defendants, 
H.  S.  McGowan,  Erick  Lindstrom,  and  J.  P.  Coyle, 
being  duly  served  with  process   of  subpoenas,   ap- 
peared to  your  orator's  said  bill  and  put  in  their  sep- 
arate answers  thereto,  whereby  each  alleged  and 
admitted  that  said  Sand  Island  and  the  said  prem- 
ises mentioned  in  plaintiff's  bill  of  complaint  were 
situated  within  the  County  of  Pacific  and  in  the  State 
of  Washington,  and  that  thereupon  it  appears  from 
the  bill  of  complaint  filed  herein  and  the  answers  of 
said  defendants  as  well  as  the  cross-bills  which  said 
defendants  filed  with  said  bill  of  complaint,  and  each 
of  said  cross-bills  filed  by  each  of  said  defendants, 
that  said  Sand  Island  and  said  Sites  No.  2   and  3 
thereon  and  the  premises  in  controversy  were  situ- 
ated in  the  County  of  Pacific  in  the  State  of  Wash- 
ington; and  now  your  orator  shows  by  way  of  sup- 
plement that  your  orator  has  lately  discovered,  as 
the  fact  is,  that  the  said  Sand  Island  and  the  whole 
thereof  and  the  said  Sites  2  and  3   and  the  whole 
[139]     of  each  thereof  and  the  waters  surrounding 
same  are  not  within  the  County  of  Pacific  and  are  not 
within  the  State  of  Washington,  but  that  said  Sand 
Island  and  the  whole  thereof  and  the  said  Sites  2 
and  3  and  the  whole  thereof  and   the   waters    sur- 
rounding the  same  are  and  at  all  times  have  been 
wholly  included  within  the  County  of  Clatsop  and 
within  the  State  of  Oregon,  and  are  and  at  all  times 
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have  been  without  and  beyond  the  territorial  boun- 
daries of  the  State  of  Washington. 

III. 
Your  orator  further  alleges  and  shows  to  this  Hon- 
orable Court  that  at  the  institution  of  this  suit  and 
at  the  filing  of  said  bill  of  complaint,  for  many  years 
prior  thereto,  the  said  Sand  Island  had  ever  been 
contended  by  the  citizens  and  the  officials   of   the 
State  of  Washington  to  be  wholly  within  the  boun- 
daries of  the  State  of  Washington,  and   that   such 
claim  was  practically  admitted  by  the  citizens  of 
the  State  of  Oregon,  and  the  Fish  Commissioner  of 
the  State  of  Washington  at  all  times  held  that  said 
Sand  Island  was  included  within  the  territorial  boun- 
daries of  said  State  of  Washington  and  the  Master 
Fish  Warden  of  the  State  of  Oregon  at  all  times 
conceded  that  the  said  Sand  Island  was  wholly  within 
the  territorial  boundaries  of  the  State  of  Washing- 
ton and  recognized  and  accepted  licenses  issued  by 
the  Fish  Commissioner  of  the  State  of  Washington 
for  seines  used  and  employed  on  Sand  Island  and 
did  not  attempt  to  collect  or  profess  to  collect  any 
licenses  for  seines  operated  on  said  island,  and  your 
orator  at  all  times  believed  that  the  said  Sand  Island 
was  wholly  within  the  boundaries  of  the  State  of 
Washington  until  heretofore  and  on  the  16th  day 
of  November,  1908,  in  a  suit  brought  by  the  State  of 
Washington  in  the  Supreme  Court  of  the  United 
States  against  the  State  of  Oregon  for  the  purpose 
of  determining  the  boundary  line  between  the  State 
of  Oregon  and     [140]     and  the  State  of  Washing- 
ton, in  which  suit  the  State  of  Oregon  was  duly  and 
regularly  served  with  subpoena  and  process  and  duly 
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appeared  and  answered,  and  after  a  trial  was  duly 
had  on  the  merits  adjudged  and  decreed  the  boun- 
dary line  between  the  State  of  Washington  and  the 
State  of  Oregon  was  north  of  said  Sand  Island  and 
between  the  said  Sand  Island  and  the  north  shore 
of  the  Columbia  River;  and  further  adjudged  and 
decreed  that  said  Sand  Island  was  wholly  within  the 
State  of  Oregon  and  was  within  the  territorial  boun- 
daries thereof. 

Your  orator  therefore  alleges  by  this,  its  sup- 
plemental bill,  that  the  said  Sand  Island  is  now  and 
at  all  times  has  been  within  the  County  of  Clatsop 
and  in  the  State  of  Oregon  and  is  not  and  never  has 
been  within  the  County  of  Pacific  or  within  the  State 
of  Washington  and  is  not  and  never  has  been  within 
the  territorial  boundaries  of  the  State  of  Washing- 
ton; and  your  orator  further  alleges  that  it  is  in- 
formed and  believes  and  therefore  avers  that  this 
Court  has  no  jurisdiction  over  this  suit. 

WHEREFORE  your  orator  respectfully  prays: 

First:  That  if  the  Court  shall  be  of  the  opinion 
that  it  has  jurisdiction  in  the  premises  and  of  this 
suit,  your  orator  have  such  judgment  and  decree 
as  prayed  for  in  its  original  bill  of  complaint;  and 

iSecond:  That  should  the  Court  be  of  the  opinion 
that  it  has  no  jurisdiction  of  this  suit  that  this  suit 
be  dismissed  and  plaintiff  go  hence  without  day. 

C.  W.  FULTON, 
G.  C.  FULTON, 
Attorneys  for  Plaintiff. 
COLUMBIA  RIVER  PACKERS'  ASSN., 

GEO.  H.  GEORGE, 
Vice-Pres.     [141] 
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State  of  Oregon, 
County  of  Clatsop, — ss. 

I,  Geo.  H.  George,  being  first  duly  sworn,  depose 
and  say  that  I  am  vice-president  and  general  mana- 
ger of  plaintiff  in  the  above-entitled  suit;  and  that 
the  foregoing  supplementary  complaint  is  true,  as  I 
verily  believe. 

[Seal]  GEO.  H.  GEORGE. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  September,  1910. 

G.  C.  FULTON, 
Notary  Public  for  Oregon,    Residing    at    Astoria, 
Oregon. 
Commission  expires  Dec.  11th,  1911. 

State  of  Oregon, 
County  of  Clatsop, — ss. 

I>ue  service  of  the  within  supplemental  bill  of 
complaint  is  hereby  accepted  in  said  county  and 
State,  this  15  day  of  September,  1910. 

DORR  &  HADLEY,  and 
.       WELSH  &  WELSH, 

Attorneys  for  Defendants. 

Filed  U.  S.  Circuit  Court.  Western  District  of 
Washington.  Sep.  10,  1910.  A.  Reejves  Ajnres, 
Clerk.     By  Saml  D.  Bridges,  Deputy.     [142] 
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Jn  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Western  Di- 
vision. 

No.  . 

COLUMBIA  RIVER  PACKERS'  ASSOCIATION, 

Plaintiff, 

vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,  WALTER  BUSSEY  and  I.  N. 
STENSLAND, 

Defendants. 

Separate  Answer  of  H.  S.  McG-owan  to  Supplemental 
Bill  of  Complaint,  Supplemental  Answer  to 
Original  Bill  of  Complaint,  and  Supplemental 
Cross-bill. 

The  answer  of  H.  S.  McGowan,  one  of  the  defend- 
ants to  the  supplemental  bill  of  complaint  of  the 
Columbia  River  Packers'  Association,  Plaintiff. 

This  defendant,  now  and  at  all  times  hereafter  sav- 
ing to  himself  all  and  all  manner  of  benefit  or  ad- 
vantage of  exception  or  otherwise  that  can  or  may 
be  had  or  taken  to  the  many  errors,  uncertainties, 
and  imperfections  in  the  said  bill  contained,  for  an- 
swer thereto,  or  to  so  much  thereof  as  this  defendant 
is  advised  it  is  material  or  necessary  for  him  to 
make  answer  to,  answering,  says : 

This  defendant  admits  that  the  plaintiff  filed  its 
original  bill  of  complaint  in  this  Honorable  Court  at 
the  time  therein  alleged,  and  against  the  defendants, 
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and  substantially  alleging  the  matters  and  things 
now  averred  in  plaintiff's  said  supplemental  bill. 
Admits  that  defendant  appeared  and  filed  his  answer 
and  cross-bill,  wherein  it  was  admitted  and  averred 
that  said  Sand  Island,  and  the  fishing  sites  in  con- 
troversy in  this  suit,  were  situated  in  Pacific  County,, 
in  the  State  of  Washington. 

By  way  of  further  answering  the  plaintiff's  said 
supplemental  [143]  bill,  this  plaintiff  denies  the 
allegation  that  said  Sand  Island,  and  the  whole 
thereof,  and  the  fishing  Sites  2  and  3,  and  the  whole 
thereof,  and  the  waters  surrounding  them,  are  not 
now  wholly  within  the  State  of  Washington.  De- 
fendant denies  that  said  Sand  Island,  or  any  part 
thereof,  or  the  said  Sites  2  and  3,  or  any  part  thereof,, 
or  the  waters  surrounding  them,  or  any  part  thereof, 
have  at  all  times  been,  or  now  are,  included  within 
the  County  of  Clatsop,  or  within  the  State  of  Oregon, 
or  without  the  territorial  boundaries  of  the  State  of 
Washington. 

This  defendant  admits  that  at  the  time  of  the  in- 
stitution of  this  suit,  and  for  many  years  prior 
thereto,  said  Sand  Island  had  been  contended  by  the 
citizens  and  officials  of  the  State  of  Washington,  and 
admitted  by  the  officials  of  the  State  of  Oregon,  to 
be  wholly  within  the  boundaries  of  the  State  of 
Washington,  and  that  the  Fish  Commissioner  of  the 
State  of  Washington  had  collected  license  fees  and 
issued  fishing  licenses  for  fishing  seines  and  other 
fishing  gear  used  and  employed  at  and  about  Sand 
Island. 

This  defendant  admits  that  a  suit  was  brought  in 
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the  United  States  Supreme  Court  by  the  State  of 
"Washington  against  the  State  of  Oregon  for  the  pur- 
pose of  determining  the  boundary  line  between  said 
States,  and  that  a  decision  in  said  boundary  line  suit 
was  rendered  by  said  Supreme  Court  on  or  about 
the  16th  day  of  November,  1908,  but  denies  that  by 
said  decision  or  otherwise  or  at  all  it  appears  or  is 
true  that  said  State  boundary  line  now,  at  this  time, 
lies  to  the  northward  of  said  Sand  Island,  and  denies 
that  said  Sand  Island,  or  any  part  thereof,  is  now 
within  the  territorial  limits  of  the  State  of  Oregon, 
or  without  or  beyond  the  teri'itorial  limits  of  the 
State  of  Washington.     [144] 

Further  answering,  this  defendant  avers  and 
charges  the  truth  to  be  that  by  the  said  decision  of 
the  Supreme  Court  in  said  boundary  line  suit,  the 
true  boundary  line  between  the  States  of  Oregon  and 
Washington  is  the  center  of  the  north  ship  channel  of 
the  Columbia  River  at  and  in  the  vicinity  of  said  Sand 
Island,  changed  only,  as  it  may  be  from  time  to  time, 
through  the  process  of  accretion,  and  this  defendant 
further  avers  that  while  it  is  true  that  at  times  in 
the  past,  there  was  a  so-called  north  ship  channel  in 
said  river,  which  lay  to  the  northward  of  said  Sand 
Island,  yet,  in  truth  and  in  fact,  the  waters  of  said 
north  channel  have  since  entirely  shifted  their  course 
and  position  to  the  southward  of  said  Sand  Island, 
and  that,  at  the  present  time,  there  is  no  ship  channel 
and  no  channel  at  all  to  the  northward  of  said  Sand 
Island,  and  that  the  said  so-called  north  channel 
which  was  referred  to  in  the  opinion  of  said  Supreme 
Court  in  the  said  boundary  line  suit,  is  now,  and  at 
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this  time,  wholly  to  the   southward   of  said  Sand 
Island. 

And  this  defendant  denies  all  and  all  manner  of 
unlawful  combination  and  confederacy  wherewith  he 
is  by  the  said  bill  charged,  without  this,  that  there 
is  any  other  matter,  cause  or  thing  in  the  said  plain- 
tiff's said  bills  of  complaint  contained,  material  or 
necessary  for  this  defendant  to  make  answer  unto^ 
and  not  herein  or  hereby  well  and  sufficiently  an- 
swered, confessed,  traversed,  and  avoided  or  denied^ 
is  true  to  the  knowledge  or  belief  of  this  defendant  j 
all  which  matters  and  things  this  defendant  is  ready 
and  willing  to  aver,  maintain,  and  prove,  as  this  Hon- 
orable Court  shall  direct,  and  humbly  prays  to  be 
hence  dismissed  with  his  reasonable  costs  and 
charges  in  this  behalf  most  wrongfully  sustained- 
[145] 

FURTHER  AFFIRMATIVE  DEFENSE. 

By  way  of  a  further  and  supplemental  answer  and 
affirmative  defense  to  plaintiff's  original  and  sup- 
plemental bills  of  complaint  herein,  this  defendant 
avers  and  charges  the  truth  to  be,  that  on  the  19th 
day  of  June,  1908,  and  before  any  of  the  fishing  li- 
censes had  been  issued  to  plaintiff,  imder  w^hich 
plaintiff  is  attempting  to  claim  the  premises  in  con- 
.  troversy  in  this  suit,  and  during  the  time  that  said 
boundary  line  suit  was  pending  between  the  States 
of  Oregon  and  Washington  in  the  Supreme  Court  of 
the  United  States  and  before  the  decision  of  said 
Court  in  said  boundary  line  suit  was  rendered,  this 
defendant  did,  as  a  precautionary  measure,  and  for 
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the  purpose  of  protecting  his  rights  in  and  to  those 
certain  set  net  fishing  locations  claimed  by  him,  duly 
apply  to  the  Master  Fish  Warden  of  the  State  of 
Oregon,  he  being  the  proper  and  only  official  of  that 
State  having  authority  to  issue  fishing  licenses  for 
the  State  of  Oregon,  for  the  issuance  to  defendant  of 
four  set  net  licenses  for  fishing  within  the  territorial 
waters  of  the  Columbia  River,  within  the  State  of 
Oregon ;  that  this  defendant  paid  the  license  fees  re- 
quired by  the  State  of  Oregon  for  such  fishing  li- 
censes, and  that  on  the  said  19th  day  of  June,  1908, 
said  Master  Fish  Warden  of  Oregon  duly  issued  to 
this  defendant  four  set  net  licenses  numbered  re- 
spectfully 142,  143,  144  and  145  of  the  set  net  fishing 
licenses  of  the  State  of  Oregon,  and  that  this  defend- 
ant held  said  licenses,  and  all  of  them,  at  all  times 
since  the  said  19th  day  of  June,  1908,  and  that  said 
licenses  were  in  full  force  and  effect,  at  all  times 
after  said  date  for  one  year,  or  until  long  after  the 
time  of  the  rendition  of  the  decision  of  the  Supreme 
Court  in  said  boundary  line  suit.     [146] 

This  defendant  further  avers  that  he  has,  agree- 
ably to  the  laws  and  customs  of  the  State  of  Wash- 
ington, duly  and  seasonably  and  annually  renewed 
his  said  two  set  net  licenses,  and  each  of  them,  which 
were  issued  to  him  by  the  Fish  Commissioner  of  the 
State  of  Washington  on  the  15th  day  of  April,  1908, 
as  described  in  his  original  answer  herein,  and  un- 
der which  his  said  fishing  locations  were  taken  and 
held  prior  to  the  attempted  occupation  of  the  fish- 
ing grounds,  in  controversy,  in  this  suit,  by  the  plain- 
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tiff,  and  that  said  renewal  licenses  for  the  current 
year  are  now  in  full  force  and  effect. 

SUPPLEMENTAL  CROSS-BILL. 
For  his  supplemental  cross-bill,  this    defendant 
hereby  adopts  and  repeats  all  of  the  foregoing  mat- 
ters and  things  hereinbefore  averred  and  charged. 

WHEREFORE,  this  defendant  prays  as  in  his 
original  answer  and  cross-bill  herein. 

DORR  &  HADLEY, 
WELSH  &  WELSH, 
Solicitors  for  Defendant,  H.  S.  McGowan. 

State  of  Washington, 
County  of  Pierce, — ss. 

H.  S.  McGowan  makes  solemn  oath  and  says:  I 
am  the  above-named  defendant.  So  much  of  the 
foregoing  answer  as  concerns  my  own  acts  and  deeds 
is  true  to  the  best  of  my  own  knowledge;  and  so 
much  thereof  as  concerns  the  acts  or  deeds  of  any 
other  person  or  persons  I  believe  to  be  true. 

H.  S.  McGOWAN.     [147] 

Sworn  to  before  me  this  10th  day  of  November,  A. 
D.  1910. 

[Notarial  Seal]  C.  D.  SAVERY, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Tacoma. 

Filed  U.  S.  Circuit  Court,  Western  District  of 
Washington.  A.  Reeves  Ayres,  Clerk.  By  Sam'l. 
D.  Bridges,  Deputy.     [148] 
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In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Western  Di- 
vision. 

No.  1385. 
COLUMBIA  RIVER  PACKERS'  ASSOCIATION, 

Plaintiff, 
vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM,  J.  P. 
COYLE,  WALTER  BUSSEY  and  L  N. 
STENSLAND, 

Defendants. 
Order  Appointing  Special  Examiner. 

Upon  reading  and  filing  notice  of  motion  for  the 
appointment  of  a  master  or  referee  herein,  with  ad- 
mission of  service  thereof,  it  is  ordered  by  the  Court 
that  Charles  D.  Savery  be  and  he  is  hereby  appointed 
special  examiner  herein  under  the  67th  rule  as 
amended.  The  said  special  examiner  shall  take  the 
testimony  in  behalf  of  both  plaintiff  and  defendants, 
and  is  authorized  to  take  the  same  in  the  City  of  Ta- 
coma,  District  of  Washington,  or  elsewhere  accord- 
ing to  the  stipulation  of  parties,  the  taking  of  the 
testimony  of  the  plaintiff  to  be  commenced  not  later 
than  the  20th  day  of  September,  A.  D.  1910,  and  to 
be  continued  from  time  to  time  until  completed,  and 
thereafter  the  testimony  of  the  defendants  to  be 
taken  according  to  the  convenience  and  requirements 
of  the  parties,  at  Tacoma  or  at  such  other  place  as 
they  may  stipulate.  iSaid  testimony  shall  be  given 
orally  by  witnesses  and  be  taken  down  stenograph]- 
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cally  by  a  skilled  stenographer  approved  by  the  par- 
ties or  appointed  by  the  Court,  and  thereafter  re- 
duced to  typewriting  and  when  subscribed  by  the 
witnesses  (unless  such  subscribing  be  waived)  and 
duly  certified,  the  same  shall  be  admitted  in  evidence. 
Done  in  open  Court  in  the  City  of  Tacoma,  District 
of  Washington,  [149]  Western  Division,  this  29th 
day  of  August,  A.  D.  1910. 

GEORGE  DONWORTH, 

Judge. 

[Endorsed]:  Filed  U.  S.  Circuit  Court,  Western 
District  of  Washington.  Aug.  29,  1910.  A.  Reeves 
Ayres,  Clerk.     By  Sam'l  D.  Bridges,  Deputy.     [150] 


[Request  of  Donworth,  District   Judge,    That 
Counsel  Appear  for  Further  Hearing.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  1385. 

COLUMBIA  RIVER  PACKERS'  ASSOCIATION, 


vs. 
H.  S.  McGOWAN, 


Plaintiff, 
Defendant. 


C.  W.  &  G.  C.  FULTON,  for  the  Several  Com- 
plainants. 

WELSH  &  WELSH,  DORR  &  HADLEY,  HER- 
BERT W.  MEYERS  and  C.  C.  DALTON, 
for  the  Several  Defendants. 
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DONWORTH,  District  Judge: 

I  have  read  the  testimony  and  exhibits  in  the 
above-entitled  causes  and  have  ^ven  the  law  ap- 
plicable to  the  facts  such  consideration  that  I  will 
be  able  to  decide  the  cases  promptly  after  a  number 
of  points  upon  which  I  desire  further  light  from 
counsel  are  cleared  up.  I,  therefore,  request  counsel 
in  the  several  cases  to  appear  in  court  at  Seattle  at 
some  early  date  to  be  agreed  upon  by  them  to  make 
clear  certain  points  which  have  escaped  me  on  ac- 
count of  the  lapse  of  time  since  the  oral  argument. 
If  practicable  I  would  like  to  have  this  further  hear- 
ing take  place  during  the  week  beginning  January 
8th,  not  earlier  than  Tuesday  of  that  week.  T  shall 
be  in  Tacoma  on  Monday  the  8th,  and  in  Seattle  the 
rest  of  the  week, 

GEORGE  DONWORTH, 
District  Judge.     [151] 

[Endorsed] :  Filed  U.  S.  District  Oourt,  Western 
District  of  Washington.  Jan.  6, 1912.  A.  W.  Engle, 
Clerk.    By  James  C.  Drake,  Deputy.     [152] 
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In  the  United  States  District  Court,  Western  Dis- 
trict of  Washington,  Southern  Division. 

No.  1385. 

COLUMBIA  RIVER  PACKERS'  ASSOCIATION, 

Complainant, 
vs. 

H.  S.  McGOWAN  et  al., 

Defendants. 

Memorandum  Decision  on  Final  Hearing. 

C.  W.  &  G.  C.  FULTON,  for  Complainant. 
WELSH,  WELSH  &  O'PHELAN  and  DORR  & 
HADLEY,  for  Defendants. 

DONWORTH,  District  Judge: 

This  is  a  suit  in  equity  originally  begun  in  the 
United  States  Circuit  Court  for  the  Western  Di- 
vision of  this  District,  and  by  operation  of  law  the 
case  is  now  in  this  court  for  decision. 

Complainant,  as  the  lessee  of  certain  sites  on  Sand 
Island  in  the  Columbia  River,  sues  to  enjoin  the  de- 
fendants from  constructing  and  maintaining  in  the 
waters  of  that  river,  below  low-water  mark,  certain 
fishing  appliances  known  as  "set  nets,"  placed  there 
by  defendants  and  held  in  place  by  stone  anchors,  to 
which  were  attached  chains  and  buoys.  At  a  former 
hearing  it  was  held  that  the  Circuit  Court  of  this 
District  had  jurisdiction  of  the  suit  although  Sand 
Island  and  the  location  in  controversy  were  and  are 
on  the  Oregon  side  of  the  boundary  dividing  that 
State   from   the   State   of  Washington.     Columbia 
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River  Packers'  Association  vs.  McGowan,  172  Fed. 
991.  The  principal  facts  are  stated  in  the  former 
opinion.     [153] 

In  the  limited  time  at  my  disposal  I  am  not  able  to 
prepare  an  opinion  properly  setting  forth  the  reasons 
by  which  I  have  arrived  at  a  conclusion  on  the  merits, 
and  citing  the  authorities  which  I  have  considered. 
This  memorandum,  however,  will  indicate  my  views 
on  tie  chief  points  involved. 

1.  I  adhere  to  the  views  expressed  in  the  former 
opinion  (173  Fed.  991),  that  the  location  in  contro- 
versy is  within  the  limits  of  the  State  of  Oregon. 

2.  By  a  reasonable  construction  of  the  statute  of 
the  State  of  Oregon  ceding  Sand  Island  to  the  United 
States  and  the  lease  which  the  United  States  made  to 
complainant,  complainant's  rights  as  lessee  extend 
to  the  line  of  ordinary  low  water. 

3.  The  right  of  fishery  being  a  common  right,  no 
person  has  an  exclusive  right  in  the  absence  of  a  stat- 
ute to  fish  in  any  particular  waters  of  the  Columbia 
River.     The  regulation  of  this  common  right  as  be- 
tween different  individuals  is  a  matter  governed  by 
the  State  statute.     It  is  for  the  State  to  say  by  its 
statutes  what  methods  of  fishery  may  be  employed 
and  how,  where  and  when  the  different  individuals 
may  fish,  subject  to  the  paramount  laws  of  the  United 
States  for  the  protection  of  navigation  which  are  not 
involved  here.    A  person  complying  with  the  provi- 
sions of  the  statute  obtains  thereby  a  legal  right  to 
fish  in  the  location  which  the  statute  authorizes  him 
to  appropriate,  it  being  a  necessary  consequence  of 
the  right  to  regulate  that  individuals   who   comply 
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with  the  regulations  obtain  at  least  a  present  right  to 
hold  and  occupy  particular  locations  for  fishing  pur- 
poses. The  premises  leased  by  complainant  are  so 
situated  that  it  can  conveniently  prosecute  the  busi- 
ness of  salmon  fishing  by  means  of  drag  seines  drawn 
through  the  water  in  front  of  the  premises  and 
hauled  upon  the  [154]  shore.  No  person  other 
than  complainant  can  use  the  shore  at  this  point  for 
drag  seine  operations,  because  to  do  so  would  be  to 
trespass  upon  complainant's  leasehold  premises. 
This  privilege,  however,  is  a  privilege  only,  conse- 
quent upon  complainant's  having  an  interest  in  the 
land  adjoining  the  water.  It  does  not  constitute  a 
right  with  the  meaning  of  the  term  "riparian  or  lit- 
toral rights"  and  complainant  is  not  entitled  to  com- 
pensation if  it  is  deprived  of  that  privilege  by  opera- 
tion of  the  fisheries  statute.  The  statutes  of  both 
Oregon  and  Washington  authorize  various  appli- 
ances for  catching  salmon,  among  others,  set  nets. 
They  authorize  the  issuance  of  set  net  licenses,  the 
necessary  effect  of  which  is  to  permit  the  licenses  to 
locate  a  set  net  in  some  definite  location.  These  stat- 
utes also  prescribe  a  method  by  which  the  owner  of 
premises  available  for  drag  seine  operations  may  ap- 
propriate a  location  for  that  purpose  in  front  of  his 
land. 

4.  It  is  conceded  by  complainant's  counsel  that 
defendants  complied  with  the  statutes  applicable  to 
procuring  set  net  licenses  and  locating  appliances 
thereunder,  except  for  the  point  (claimed  by  com- 
plainant) that  such  set  nets  cannot  lawfully  be  placed 
so  as  to  interfere  with  the  drag  seine   fishery   con- 
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ducted  by  complainant  or  to  interfere  with  its  access 
to  deep  water,  and  except  for  the  further  point  that 
the  buoys  which  the  defendants  anchored  to  mark  the 
location  of  their  set  nets  were  not  marked  with  the 
letter  **0'*  and  the  number  of  an  Oregon  license,  but 
carried  only  the  number  of  the  Washington  licenses 
issued  to  defendants  and  the  symbol  required  by  the 
"Washington  statute.  Complainant's  contention  in 
this  regard  is  twofold :  First,  that  complainant  as  a 
riparian  or  littoral  owner  is  entitled  to  access  at  all 
times  to  the  [155]  waters  in  front  of  its  leasehold 
premises  and  is  entitled  to  prevent  the  placing  of  any 
structure  or  other  appliance  in  those  waters  which 
will  interfere  to  any  extent  whatever  with  such  ac- 
cess, and  secondly,  that  complainant  has  a  right  to 
prosecute  the  drag  seine  fishery  which  attaches  to  its 
leasehold  as  a  necessary  incident  thereto,  and  that 
any  interference  with  that  right  may  be  enjoined. 
So  far  as  concerns  riparian  or  littoral  rights  includ- 
ing the  right  of  access,  I  hold  that  before  an  injunc- 
tion should  issue  in  favor  of  a  shore  owner  against 
the  maintenance  of  fishing  appliances  authorized  by 
State  statute  below  low-water  mark  and  beyond  the 
limit  of  private  ownership,  a  real  and  substantial  in- 
terference with  the  shore  owner's  right  of  access 
must  be  shown.  Riparian  or  littoral  rights  cannot  be 
used  as  a  means  for  securing  a  monopoly  of  the  rights 
of  fishing  in  the  common  waters  in  front  of  premises 
bordering  on  a  sea  or  river.  Here  it  does  not  appear 
that  defendant's  set  nets  will  do  more  than  prevent 
the  drawing  of  seines  below  low- water  mark.  Empty 
spaces  several  hundred  feet  wide  are  left  between  the 
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set  nets  and  they  interfere  with  nothing  but  complain- 
ant *s  proposed  fishing  operations  in  deep  water.     So 
far  as  concerns  complainant's  claim  that  any  inter- 
ference with  its  drag  seine  operations  is  an  interfer- 
ence with  its  property  rights,  I  am  unable  to  sustain 
its  contention.    Defendants,  having  a  State  license  to 
maintain  and  operate  set  nets,  had  a  right  to  choose 
their  location  so  as  to  appropriate  a  certain  portion 
of  the  common  fishery.     If   they   chose   a   location 
where  complainant  intended  to  operate  a  drag  seine, 
but  for  which  location  it  had  secured  no  right  under 
the    State   law,   it   was    complainant's   misfortune. 
Under  the  statutes  of  both  States,  he  who  is  first  in 
time'  in  securing  a  location  is  first  in  right,  and  the 
upland  owner  is  given  no     [156]     advantage  as   to 
priority  over  others.    At  the  time  this  controversy 
arose  and  prior  thereto  ever  since  the  separation  of 
Oregon  and  Washington,  it  was  supposed  by  almost 
everyone  that  Sand  Island  was  in  Washington.    De- 
fendants in  selecting  their  location  complied  literally 
with  the  Washington  law  and  complied  substantially 
with  the  Oregon  law.     I  think  these  facts  (especially 
when  considered  in  connection  with  the  concurrent 
jurisdiction  of  both  States  on  the  Columbia  River) 
give  the  defendants  priority  over  complainant  who 
had  not  complied  or  attempted  to   comply  with   the 
laws  of  either  State.     The  restraining  order  issued  in 
complainant's  behalf  in  July,  1908,  is  still  in  force 
and  has  prevented  defendants  from  continuing  their 
possession  of  the  location  ever  since.     Under  such  a 
condition  it  must  be  presumed  that  but  for  the  re- 
straining order  the  defendants  would  have  lawfully 
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continued  to  the   present   date   the   possession   and 
rights  which  they  had  secured  at  that  time. 

5.  I  have  had  considerable  difficulty  in  determin- 
ing the  question  of  fact  as  to  whether  defendants 
acted  in  good  faith  in  locating  the  set  nets  in  front  of 
the  leased  premises.  McGowan  was  an  unsuccessful 
bidder  for  the  leasehold  rights.  He  had  formerly 
conducted  drag  seine  operations  at  the  same  place. 
A  number  of  witnesses  have  testified  that  set  nets  can- 
not be  successfully  operated  there.  If  it  appeared 
that  defendants  located  their  set  nets  at  that  point  for 
the  sole  purpose  of  harassing  complainant  and  with- 
out any  reasonable  expectation  of  making  a  profit  out 
of  the  fish  to  be  caught  therein,  I  would  grant  the  in- 
junction prayed  for.  The  presumption,  however,  is 
in  favor  of  good  faith  and  the  fishing  business  is  one 
peculiarly  subject  to  uncertainty.  I  am  not  [157] 
able  to  say  from  the  evidence  that  it  is  established 
that  defendants*  location  of  the  set  nets  was  merely 
for  the  purpose  of  harassing  or  embarassing  com- 
plainant. They  had  a  right  to  choose  their  location 
and  to  make  reasonable  endeavors  to  catch  fish,  and 
the  fact  that  set  nets  would  catch  fewer  fish  than  a 
drag  seine  at  this  point  cannot  determine  the  contro- 
versy. 

6.  It  follows  that  complainant's  prayer  for  in- 
junction must  be  refused,  and  the  restraining  order 
heretofore  issued  must  be  dissolved.  There  will  be  a 
reference  to  a  master  to  ascertain  the  damages  recov- 
erable by  defendants  under  the  bond  given  on  the  re- 
straining order.  The  measure  of  damages  is  one  of 
the  subjects  discussed  by  the  parties  in  their  briefs. 
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I  do  not  consider  that  it  would  be  a  proper  measure 
of  damages  to  try  to  estimate  how  many  fish  defend- 
ants would  have  caught  in  the  set  nets  and  how  much 
profit  they  would  have  made  from  them.  Such  a 
method  is  entirely  too  conjectural.  Defendants  are 
entitled,  however,  to  the  reasonable  net  rental  value 
of  the  set  net  location  out  of  which  they  had  been 
kept  by  reason  of  the  restraining  order.  While  the 
probable  cat-ch  of  fish  by  means  of  the  set  nets  would 
be  one  of  the  circumstances  affecting  the  net  rental 
value,  it  would  not,  in  itself,  be  the  measure  of  dam- 
age. There  will  be  a  reference  to  a  master  to  ascer- 
tain and  report  the  amount  of  damages.  He  will 
consider  the  evidence  already  taken  so  far  as  it  bears 
upon  this  point  and  such  other  evidence  as  the  par- 
ties may  introduce  within  such  time  as  may  be  al- 
lowed by  the  Court. 

An  interlocutory  decree  will  be  entered  accord- 
ingly. 

GEORGE  DONWORTH, 
Judge.     [158] 

Filed  U.  S.  District  Court,  Western  District  of 
Washington.  Jan.  24,  1912.  A.  W.  Engle,  Clerk. 
R.  W.  Jamieson,  Deputy.     [159] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Divi- 
sion. 

No.  1385. 

(Circuit  Court.) 

COLUMBIA    RIVERA    PACKERS'  ASSOCIA- 
TION, a  Corporation, 

Plaintiff, 
vs. 

H.  S.  McGOWAN,  ERICK  LIND8TROM   and  J. 
P.  COYLE, 

Defendants. 
Interlocutory  Decree. 

This  cause  came  on  to  be  heard  at  this  term,  and 
was  argued  by  counsel,  C.  W.  Fulton  and  G.  C.  Ful- 
ton, Esquires,  appearing  for  plaintiff,  and  Welsh  & 
Welsh  and  Dorr  and  Hadley,  appearing  for  defend- 
ants and  cross-complainants  (defendants  Walter 
Baissey  and  I.  N.  Stensland  having  been  heretofore 
dismissed  from  this  suit  by  consent  without  costs), 
and  thereupon,  upon  consideration  thereof,  it  was  ad- 
judged and  decreed  as  follows: 

That  the  Columbia  River  Packers'  Association,  a 
corporation,  plaintiff  herein,  shaU  take  nothing  by 
this  suit,  and  that  the  temporary  injunction  and  re- 
straining order  heretofore  issued  against  the  de- 
fendants upon  the  application  of  plaintiff,  and 
entered  herein,  and  the  same  is  now  and  hereby  dis- 
solved and  vacated;  that  the  defendants  and  cross- 
complainants,  H.  S.  McGowan,  Erick  Lindstrom  and 


1T4        Columbia  River  Packers^  Association 

J.  P.  Ooyle,  were,  at  the  time  of  the  commencement 
of  this  suit  and  ever  since  have  been,  and  now  are,  and 
until  the  expiration  of  the  current  fishing  license 
year  hereinafter  referred  to,  will  be  entitled  to  the 
exclusive  right  to  construct,  maintain  and  operate  the 
set  nets  and  other  appliances  which  they  had  con- 
structed in  the  months  of  [160]  June  and  July, 
1908,  on  the  fishing  grounds  hereinafter  in  this  decree 
described  and  referred  to,  and  to  use  the  said  nets  and 
appliances  for  fishing ;  that  plaintiff  did  not  have,  at 
the  time  of  the  institution  of  this  suit,  and  has  not,  at 
any  time  since,  had  any  right  to  interfere  with  said 
defendants  and  cross-complainants  in  their  occupa- 
tion and  use  of  said  nets  and  appliances,  or  with  the 
locations  therefor,  described  and  referred  to  in  the 
pleadings  in  this  suit,  and  that  plaintiff's  interfer- 
ence therewith  was  without  right,  license  or  author- 
ity; that  at  all  times  since  the  conmiencement  of  this 
suit  the  defendants  have  had  the  right  and  now  have 
the  right  to  reconstruct  and  to  maintain  and  operate 
for  fishing  purposes  in  said  location  set  nets  and  ap- 
pliances of  the  same  kind  and  character  and  covering 
the  same  area  as  those  which  they  constructed  as 
aforesaid  in  the  year  1908,  that  the  defendants  and 
cross-complainants,  H.  S.  McGowan,  Erick  Lind- 
strom  and  J.  P.  Coyle,  and  each  of  them,  are  awarded 
an  injunction  as  hereinafter  set  forth  against  the 
plaintiff  from  this  time  henceforth  until  the  end  of 
the  current  fishing  license  year,  which  said  license 
year  will  expire  on  the  ^Ist  day  of  March,  1912,  under 
the  provisions  of  the  statutes  of  the  State  of  Oregon ; 
that  the  said  defendants  and  cross-complainants,  H. 
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S.  McGowan,  Erick  Lindstrom  and  J.  P.  Coyle,  also 
are  entitled  to  jxrsonal  judgments  against  the  plain- 
tiff and  its  surety  on  its  injimction  bonds  (to  wit :  the 
United  States  Fidelity  and  Guaranty  Company),  for 
damages  sustained  by  said  defendants  and  cross- 
complainants  because  of  their  having  been  deprived 
by  plaintiff  of  the  use  of  said  nets  and  appliances 
from  the  7th  day  of  July,  1908,  the  date  upon  which 
the  said  temporary  injunction  was  issued  until  this 
date,  not,  however,  exceeding  the  sum  of  twelve  thou- 
sand dollars  ($12,000)  as  against  [161]  the  said 
surety,  recovery  against  it  being  limited  to  that 
amount  by  its  undertakings  as  surety  on  the  two  in- 
junction bonds  filed  herein  by  and  on  behalf  of  said 
plaintiff. 

AND  IT  IS  THEREFORE  ordered,  adjudged 
and  decreed  that  the  plaintiff,  the  Columbia  River 
Packers'  Association,  its  officers,  agents,  attorneys, 
servants  and  employees,  and  all  persons  acting  or 
claiming,  or  to  claim  by,  through,  or  under  said 
Columbia  River  Packers'  Association,  be  and  they 
are,  from  this  time  henceforth,  until  and  during  the 
31st  day  of  March,  1912,  enjoined  and  restrained 
from  interfering  with  the  quiet  and  peaceable  enjoy- 
ment by  the  defendants  and  cross-complainants,  H. 
S.  McGowan,  Erick  Lindstrom  and  J.  P.  Coyle,  and 
by  those  acting  or  claiming,  or  to  claim  by,  through 
or  under  them,  or  either  of  them,  of  the  right  to  con- 
struct, maintain  and  operate  said  set  nets  and  appli- 
ances to  the  same  extent  and  in  the  same  location  as 
said  defendants  occupied  in  June  and  July,  1908,  and 
from  interfering  with  the  erection,  location  or  main- 
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tenance  'by  said  defendants  in  the  waters  of  the 
Columbia  Eiver  below  the  line  of  ordinary  low  tide 
of  such  piles,  buoys,  or  other  things  as  may  be  neces- 
sary or  proper  for  the  purpose  of  enabling  said  de- 
fendants to  comply  with  the  laws  of  the  State  of  Ore- 
gon relating  to  securing,  holding  or  marking  the 
same  set  net  locations  as  they  occupied  in  June  and 
July,  1908. 

Said  fishing  locations  are  situated  in  the  'Colima!bia 
River  off  the  southerly  side  of  Sand  Island,  below  the 
line  of  ordinary  low  tide,  and  above,  or  to  the  north- 
ward of  the  Government's  fairway  or  channel  line, 
whereat  fishing  may  be  carried  on  with  fixed  appli- 
ances without  special  Government  permits.  Said 
fishing  locations  are  further  described  as  lying  imme- 
diately to  the  southward  below  and  in  front  of  the 
low-tide  line  which  [162]  is  the  south  boundary 
line  of  Government  'Sites  numbered  2  and  3  lying 
along  the  shore  of  said  Sand  Island,  which  said  low- 
tide  line  is  described  in  the  amended  bill  in  this  suit 
as  follows: 

*'A  line  drawn  on  the  line  of  low- water  mark 
on  the  Columbia  River  on  the  south  side  of  said 
island  beginning  at  a  point  4,000  feet  easterly 
along  low- water  mark  from  a  point  on  low- water 
mark  due  west  of  the  United  States  Monument 
No.  4  erected  on  Sand  Island  by  the  United 
States  Government  surveyors,  and  so  marked; 
thence  easterly  along  the  said  shore  line  to  to  the 
east  boundary  line  of  Site  No.  4  on  said  Sand 
Island,  said  point  being  a  point  on  said  low- 
water  line  that  would  intersect  a  north  and  south 
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line  781  feet  distant  east  of  the  United  States 
Monument  No.  6  erected  on  Sand  Island  by  the 
United  States  Government  surveyors,  and  so 
marked.** 

IT  IS  NOW  FURTHER  ORDERED,  adjudged 
and  decreed  that  the  three  defendants  and  cross- 
complainants,  and  all  of  them,  do  recover  of  plaintiff 
their  costs,  and  disbursements  in  this  suit  to  be  taxed. 

ALL  OF  WHICH  IS  FINALLY  ADJUDOED 
AND  DECREED. 

IT  IS  FURTHER  ordered  and  decreed  that  for 
the  purpose  of  determining  the  amount  of  damages 
to  be  assessed  against  the  plaintiff,  this  cause  is 
hereby  referred  to  Honorable  M.  A.  Langhorne,  a 
commissioner  of  this  court,  residing  in  the  city  of 
Tacoma,  Pierce  County,  Washington,  as  Master  pro 
hdc  vice,  to  ascertain  and  report  to  this  Court  the 
amount  of  damages  suffered  by  the  defendants  and 
cross-complainants,  H.  S.  McGowan,  Erick  Lind- 
strom  and  J.  P.  Coyle,  through  their  having  been  de- 
prived of  the  use  of  said  nets  and  appliances  from 
and  after  the  seventh  day  of  July,  1908,  the  date 
upon  which  the  aforesaid  temporary  injunction  was 
issued,  up  to  and  until  the  date  of  this  decree ;  and  to 
that  end,  said  Conamissioner  may  consider  the  testi- 
mony heretofore  taken  in  this  cause,  and  may  hear 
such  other  and  further  testimony  bearing  upon  the 
question  and  amount  of  damages  sustained  and  to  be 
recovered  as  aforesaid,  as  the  parties,  or  either  of 
them,  may  offer;  that  upon  the  conclusion  of  the 
[163]  hearing,  the  said  Commissioner  shall  report 
his  findings  and  conclusions  to  this  Court,  together 
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with  any  further  testimony   which  may  have  been 
taken  before  him. 

IT  IS  FURTHER  ordered  that  any  additional 
testimony  which  may  be  desired  on  the  part  of  said 
cross-complainants  shall  be  taken  within  twenty  days 
from  the  date  of  this  decree,  and  the  taking  of  any 
additional  testimony  which  may  be  desired  on  the 
part  of  the  plaintiff  shall  be  taken  within  twenty 
days  thereafter,  unless  the  times  are  enlarged  by 
stipulation  of  the  parties,  or  by  order  of  said  Special 
Master. 

To  all  of  the  above,  and  to  every  part  thereof,  the 
plaintiff,  in  open  court,  duly  excepted,  and  the  excep- 
tions were  duly  allowed  by  the  Court. 

All  done  in  open  court  this  the  5th  day  of  Febru- 
ary, A.  D.  1912. 

GEOROE  DONWORTH, 

Judge. 

Filed  U.  S.  District  Court,  Western  District  of 
Washington.  Feb.  5,  1912.  A.  W.  Engle,  Clerk. 
By  James  C.  Drake,  Deputy.     [164] 


In  the  District  Court  of  the  United  States,  for  the 

Western  District  of  Washington,  Southern  Di- 

vision. 

No.  1385. 

COLUMBIA  RIVER  PACKERS'  ASSOCIATION, 

a  Corporation, 

Plaintiff, 

vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM,  and  J.  P. 

COYLE, 

Defendants. 
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Report  of  Special  Master,  Including  Findings  of  Fact 

and  Conclusions  of  Law. 
To  the  Honorable  Edward  E.  Cushman,  Judge  of 
the  Above-entitled  Court: 
The  above  cause  having  heretofore  duly  come  on 
for  hearing  before  the  Honorable  George  Donworth, 
then  one  of  the  Judges  of  this  court,  upon  the  right  of 
the  plaintiff  to  enjoin  the  defendants  in  this  cause 
from  occupying  their  set  net  fishing  locations  des- 
cribed in  the  pleadings  herein;  and  the  Court  hav- 
ing heard  the  evidence  thereon  and  having  on  the 
5th  day  of  February,  1912,  entered  his  interlocutory 
decree  herein  whereby  the  plaintiff's  prayer  for  in- 
junction w^as  denied,  and  the  temporary  restraining 
order  theretofore  issued  against  the  defendants  was 
dissolved;  the  Court  having  in  said  decree  provided 
that  for  the  purpose  of  determining  the  amount  of 
damages  to  be  assessed  against   the   plaintiff   this 
cause  should  be  referred    to    the    undersigned,    as 
Special  Master  to  ascertain  and  report  to  the  Court 
the  amount  of  damages,  if  any,  suffered  by  the  de- 
fendants and     [165]     cross-complainants,  H.  S.  Mc- 
Gowan, Erick  Lindstrom  and  J.  P.  Coyle,  through 
their  having  been  deprived  of  the  use  of  set  nets  and 
appliances  from  and  after  the  7th  day  of  July,  1908, 
the  date  upon  which  the  aforesaid  temporary  injunc- 
tion was  issued,  up  to  and  until  the  date  of  said  in- 
terlocutory decree;  and  the  Court  having  further  pro- 
vided in  said  decree  that   the    said    Commissioner 
should  consider  the  testimony  theretofore  taken  in 
this  cause  and  should  hear  such  other  and  further 
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testimony  bearing  upon  the  question  of  the  amount 
of  damages  sustained  and  to  be  recovered,  as  afore- 
said, as  the  parties,  or  either  of  them  might  offer, 
and  said  decree  having  further  provided  that  said 
Commissioner  should  upon  the  conclusion  of  the 
hearing,  report  to  this  Court  his  findings  and  con- 
clusions, together  with  any  further  testimony  taken 
before  him,  as  aforesaid ;  and  the  parties  having  here- 
tofore, to  wit:  on  the  23d,  24th  and  25th  days  of 
April,  1912,  taken  further  testimony  before  the  un- 
dersigned, as  Special  Master,  which  has  been  fully 
transcribed  and  is  herewith  submitted  and  filed  as  a 
part  of  this  report ;  the  Special  Master  having  heard 
and  considered  said  testimony,  as  well  as  that  previ- 
ously taken  before  the  Court,  and  having  consid- 
ered the  said  decree  and  also  the  opinion  of  the 
Court  on  file  in  this  cause,  and  having  heard  the  ar- 
guments of  counsel  and  being  now^  fully  advised  in 
the  premises,  makes  the  following 

FINDINGS  OF  FACT. 
1. 

The  long-established  method  by  custom  among 
fishermen  of  determining  the  rental,  value  of  fishing 
locations  upon  the  Columbia  River  is,  that  the  owner 
or  lessor  of  a  fishing  location  shall  receive  as  rent 
for  the  location  [166]  during  a  given  fishing  sea- 
son one-third  of  the  gross  catch  of  fish  made  at  said 
location  during  the  fishing  season;  w^hen  the  lessee 
furnishes  the  fishing  gear,  the  lessee  is  entitled  to 
two-thirds  of  the  gross  catch.  However,  when  the 
lessor  furnishes  the  fishing  gear,  as  well  as  the  loca- 
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tion,  he  is  entitled  to  one-half  of  the  gross  catch  for 
his  rent  for  the  location  and  the  gear  and  the  lessee  is 
entitled  to  one-half  of  the  gross  catch. 

II. 
Under  the  rule  for  fixing  the  rental  value  of  fishing 
locations  upon  the  Columbia  River  as  set  forth  in 
finding  of  fact  No.  1,  it  is  impossible  to  determine 
the  value  without  ascertaining  the  amount  of  the 
actual  or  probable  catch  of  fish  at  a  given  location  for 
a  given  season. 

III. 
The  defendants  and  cross-complainants,  up  to  the 
time  of  the  interlocutory  decree  herein,  had  by  the 
restraining  order  issued  in  this  case  and  had  by  the 
act  of  the  plaintiff,  been  deprived  of  their  fishing  lo- 
cations and  of  the  use  of  their  set  nets  therein  dur- 
ing the  entire  time  of  four  fishing  seasons,  viz. :  the 
fishing  seasons  of  the  years  1908, 1909, 1910  and  1911. 

IV. 
During  the  entire  time  of  the  four  fishing  seasons 
mentioned  in  finding  of  fact  number  three  (3),  the 
plaintiff  occupied  the  defendants'  fishing  locations 
and  operated  drag  seines  thereon  for  the  purpose  of 
catching  salmon  and  did  catch  large  amounts  of  sal- 
mon each  season,  the  amount  of  catch  being  as  fol- 
lows:    [167] 

In  the  year  1908,  150  tons. 

In  the  year  1909,  104  tons. 

In  the  year  1910,  135  tons. 

In  the  year  1911,  390  tons. 

Total  for  four  years,  779  tons. 
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V. 

The  set  nets  which  the  defendants  would  have  op- 
erated upon  said  fishing  locations  had  they  not  been 
prevented  by  plaintiff  from  occupying  the  loca- 
tions would  have  caught  two-thirds  as  many  fish  and 
two-thirds  as  much  in  quantity  each  year  as  were 
caught  by  the  plaintiff's  drag  seines,  that  is  to  say, 
two-thirds  of  779  tons,  the  amount  shown  by  find- 
ing of  fact  number  four  (4)  as  actually  caught  by 
the  drag  seines,  making  518  tons  which  defendants' 
set  nets  would  have  caught  during  the  four  fishing 
seasons. 

VI. 

I  find  that  by  reason  of  the  foregoing  facts  the  de- 
fendants were  in  the  position  of  forced  lessors  of 
the  locations  in  question,  inasmuch  as  they  owned 
them  and  were  entitled  to  them,  but  the  plaintiff, 
through  its  own  act  and  through  the  aid  of  the  re- 
straining order  heretofore  mentioned,  occupied  and 
fished  them  and  appropriated  the  entire  output  to  its 
own  use,  and  defendants  were  therefore  in  position 
of  lessors  furnishing  the  location  without  furnishing 
fishing  gear,  and  they  were  therefore  entitled  to  one- 
third  of  the  gross  catch  of  what  their  set  nets  would 
have  caught  upon  said  locations,  that  is  to  say,  one- 
third  of  518  tons,  being  172  tons. 

VII. 

As  set  forth  in  finding  of  fact  No.  6,  the  amount  of 
fish  to  which  defendants  were  entitled  as  the  [168] 
rent  for  the  four  seasons  was  in  the  aggTegate,  172 
tons,  and  I  find  that  the  average  price  of  the  fish  for 
the  four  seasons  was  $130.00  per  ton,  and  the  172 
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tons  of  fish  were  of  the  value  of  $22,360. 

VIII. 

The  defendants  and  cross-complainants  were 
equally  interested  in  the  said  fishing  locations. 

From  the  foregoing  Findings  of  Fact,  I  make  the 
following 

CONCLUSIONS  OF  LAW. 
I. 

The  value  of  172  tons  of  fish  was  the  aggregate 
rental  of  defendants'  fishing  locations  for  the  four 
fishing  seasons,  and  that  value  is  the  measure  of  de- 
fendants' damages  in  the  aggregate.  The  value,  as 
set  forth  in  the  Findings  of  Fact  being  $22,360,  the 
defendants  are  entitled  to  recover  that  amount  in  the 
aggregate. 

II. 

The  thi-ee  defendants  and  cross-complainants, 
namely,  H.  S.  McGowan,  Erick  Lindstrom  and  J.  P. 
Coyle,  are  equally  interested  in  the  damages  and 
should  have  a  judgment  accordingly. 

MAURICE  LANGHORNE, 

Special  Master. 

[Endorsed] :  Filed  U.  S.  District  Court,  Western 
District  of  Washington.  May  13,  1913.  Frank  L. 
Crosby,  Clerk.     By  E.  C.  Ellington,  Deputy.     [169] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division. 

COLUMBIA  RIVER  PACKERS'  ASSOCIATION, 

a  Corporation, 

Plaintiff, 

vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM  and  J.  P. 
COYLE, 

Defendants. 

Exceptions  to  Report  of  Special  Master. 

Comes  now  the  above-named  plaintiff  and  files 
herein  its  exceptions  and  objections  to  the  report, 
findings  of  fact  and  conclusions  of  law  made  and 
filed  herein  by  the  Special  Master  heretofore  ap- 
pointed by  the  above-entitled  court. 

I. 

The  plaintiff  excepts  to  finding  of  fact  No.  I,  and 
to  the  whole  thereof,  and  each  and  every  part  there- 
of, and  every  finding  therein  contained,  on  the 
ground  that  the  same  is  not  supported  by  the  evi- 
dence and  is  contrary  to  and  against  the  evidence, 
and  is  also  contrary  to  the  rule  for  the  measure  of 
damages  announced  by  this  Court  in  its  decision  and 
opinion  filed  herein. 

II. 

Plaintiff  also  excepts  to  finding  of  fact  No.  II,  and 
to  the  whole  thereof,  and  each  and  every  part  there- 
of, and  every  finding  therein  contained,  on  the 
ground  that  the  same  is  not  supported  by  the  evi- 


V8.  H.  S.  McGowan  et  at.  185 

dence  and  is  contrary  to  and  a^^ainst  the  evidence, 
and  is  also  contrary  to  the  rule  for  the  measure  of 
damages  announced  by  this  Court  in  its  decision  and 
opinion  filed  herein.     [170] 

III. 
Plaintiff  also  excepts  to  findinp^  of  fact  No.  Ill,  and 
to  the  whole  thereof,  and  each  and  every  part  there- 
of, and  every  finding  therein  contained,  on  the 
ground  that  the  same  is  not  supported  by  the  evi- 
dence and  is  contrary  to  and  against  the  evidence, 
and  is  also  contrary  to  the  rule  for  the  measure  of 
damages  announced  by  this  Court  in  its  decision  and 
opinion  filed  herein. 

IV. 
Plaintiff  also  excepts  to  finding  of  fact  No.  IV, 
and  to  the  whole  thereof,  and  each  and  every  part 
thereof,  and  every  finding  therein  contained,  on  the 
ground  that  the  same  is  not  supported  by  the  evi- 
dence and  is  contrary  to  and  against  the  evidence, 
and  is  also  contrary  to  the  rule  for  the  measure  of 
damages  announced  by  this  Court  in  its  decision  and 
opinion  filed  herein. 

V. 

Plaintiff  also  excepts  to  finding  of  fact  No.  V,  and 
to  the  whole  thereof,  and  each  and  every  part  there- 
of, and  every  finding  therein  contained,  on  the 
ground  that  the  same  is  not  supported  by  the  evi- 
dence and  is  contrary  to  and  against  the  evidence, 
and  is  also  contrary  to  the  rule  for  the  measure  of 
damages  announced  by  this  Court  in  its  decision  and 
opinion  filed  herein. 
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VI. 

Plaintiff  also  excepts  to  finding  of  fact  No.  VI, 
and  to  the  whole  thereof,  and  each  and  every  part 
thereof,  and  every  finding  therein  contained,  on  the 
ground  that  the  same  is  not  supported  by  the  evi- 
dence and  is  contrary  to  and  against  the  evidence, 
and  is  also  contrary  to  the  rule  for  the  measure  of 
damages  announced  by  this  Court  in  its  decision  and 
opinion  filed  herein.     [171] 

vn. 

Plaintiff  also  excepts  to  finding  of  fact  No.  VII, 
and  to  the  whole  thereof,  and  each  and  every  part 
thereof,  and  every  finding  therein  contained,  on  the 
ground  that  the  same  is  not  supported  by  the  evi- 
dence and  is  contrary  to  and  against  the  evidence, 
and  is  also  contrary  to  the  rule  for  the  measure  of 
damages  announced  by  this  Court  in  its  decision  and 
opinion  filed  herein. 

VIII. 

Plaintiff  also  excepts  to  finding  of  fact  No.  VIII, 
and  to  the  whole  thereof,  and  each  and  every  part 
thereof,  and  every  finding  therein  contained,  on  the 
ground  that  the  same  is  not  supported  by  the  evi- 
dence and  is  contrary  to  and  against  the  evidence, 
and  is  also  contrary  to  the  rule  for  the  measure  of 
damages  announced  by  this  Court  in  its  decision  and 
opinion  filed  herein. 

IX. 

Plaintiff  excepts  to  conclusion  of  law  No.  I,  and  to 
the  whole  thereof,  and  each  and  every  part  thereof, 
on  the  ground  that  the  same  is  not  supported  by  the 
evidence  and  is  contrary  to  and  against  the  evidence, 
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and  is  also  contrary  to  the  rule  for  the  measure  of 
damages  announced  by  this  Court  in  its  decision  and 
opinion  filed  herein. 

X. 
Plaintiff  excepts  to  conclusion  of  law  No.  II,  and  to 
the  whole  thereof,  and  each  and  every  part  thereof, 
on  the  ground  that  the  same  is  not  supported  by  the 
evidence  and  is  contrary  to  and  against  the  evidence, 
and  is  also  contrary  to  the  rule  for  the  measure  of 
damages  announced  by  this  Court  in  its  decision  and 
opinion  filed  herein. 

G.  C.  FULTON, 
Attorney  for  Plaintiff.     [172] 
State  of  Oregon, 
County  of  Clatsop, — ss. 

I,  G.  C.  Fulton,  being  first  duly  sworn,  on  oath 
depose  and  say ;     That  on  May  17, 1913,  I  served  the 
within  and  foregoing  exceptions  to  the  report  of  the 
Master  filed  herein  in  the  above-entitled  suit  upon 
Messrs.  Dorr  &  Hadley,  attorneys  for  defendants, 
by  depositing  a  copy  thereof  in  the  United  States 
postoffice  at  Astoria,  Oregon,  enclosed  in  a  sealed 
envelope,  with  postage  prepaid,  addressed  to  Messrs. 
Dorr  &  Hadley,  Attornej^s  at  Law,  Coleman  Building, 
Seattle,  Washington;  and  I  also  served  a  copy  of 
said  exceptions  upon  Messrs.  Welsh  &  Welsh,  attor- 
neys for  defendants,  by  depositing  a  copy  of  the  fore- 
going exceptions  in  the  United  States  postoffice  at 
Astoria,  Oregon,  in  a  sealed  envelope,  with  postage 
prepaid,  addressed  to  Messrs.  Welsh  &  Welsh,  At- 
torneys at  Law,  South  Bend,  Washington,  all  on  the 
said  17th  day  of  May,  A.  D.  1913,  said  addresses  of 
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said  attorneys  aforesaid  being  their  regular  post- 
office  addresses  and  places  of  abode. 

G.  0.  FULTON. 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  May,  A.  D.  1913. 

[Seal]  A.  A.  ANDERSON, 

Notary  Public  for  Oregon. 

Filed  U.  S.  District  Court,  Western  District  of 
Washington.  May  19,  1913.  Frank  L.  Crosby, 
Clerk.     By  E.  C.  Ellington,  Deputy.     [173] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division. 

No.  1385. 

COLUMBIA  RIVER  PACKERS'  ASSOCIATION, 

a  Corporation, 

Plaintiff, 

vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM  and  J.  P. 
COYLE, 

Defendants. 

Motion  for  Confirmation  of  Findings  and  Conclusions 
of  Special  Master,  and  also  for  Final  Judgment 
and  Decree. 
Come  now  H.  S.  McGowan,  Erick  Lindstrom,  and 
J.  P.  Coyle,  defendants  in  the  above-entitled  cause, 
by  Welsh  &  Welsh  and  Dorr  &  Hadley,  their  attor- 
neys, and  move  the  Court  to  approve  and  confirm 
the  report,  findings  of  fact,  and  conclusions  of  law 
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returned  by  Hon.  M.  A.  Lanpjhorne,  Special  Master 
herein,  which  report,  inchiding  said  findings  and 
<!onclusions,  is  now  on  file  with  the  records  of  this 
tjause;  and  said  defendants  also  move  the  Court  for 
the  entry  of  final  judgment  and  decree  in  this  action 
in  accordance  with  said  findings  of  fact  and  conclu- 
sions of  law. 

WELSH  &  WELSH,  and 
DORR  &  HADLEY, 
Attorneys  for  Defendants. 

[Endorsed] :  Service  of  the  within  motion  is  ac- 
cepted and  receipt  of  copy  admitted  this  19th  day  of 
May,  1913. 

G.  0.  FULTON, 

Attorney  for  Plaintiff. 

Filed  U.  S.  District  Court,  Western  District  of 
Washington.  May  22,  1913.  Frank  L.  Crosby, 
Clerk.     By  E.  C.  Ellington,  Deputy.     [174] 


[Opinion  on  Report  of  Master.] 

In  the  District  Court  of  the  United  States,  Western 
District  of  Washington,  Southern  Division. 

No.  1358. 

COLUMBIA  RIVER  PACKERS'  ASSOCIATION, 
a  Corporation, 

Complainant, 

vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM  and  J.  P. 
COYLE, 

Defendants. 
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Filed,  August  12,  1913. 
C.  W.  &  G.  C.  FULTON,  for  Complainant. 
WELSH  &  WELSH, 
DORR  &  HADLEY,  for  Defendants. 

CUSHMAN,  District  Judge. 

Complainant,  as  the  lessee  of  certain  j&shing  sites 
on  Sand  Island,  in  the  Columbia  River,  sues  to  en- 
join the  defendants  from  constructing  and  maintain- 
ing, in  the  waters  of  said  river,  below  low-water 
mark,  certain  fishing  appliances,  known  as  "set 
nets,"  placed  there  by  the  defendants.  Upon  a  for- 
mer hearing,  it  was  held  that  the  plaintiff  was  not 
entitled  to  such  injunction,  and,  upon  the  cross-com- 
plaints of  defendants,  it  was  held  that  they  were  en- 
titled to  an  injunction  against  the  plaintiff,  and  that 
they  should  recover  their  damages  against  the  plain- 
tiff and  its  bondsmen,  for  which  purpose  the  cause 
was  referred  to  a  Special  Master. 

In  the  opinion  rendered  upon  the  merits,  the 
Court  said:     [175] 

"I  do  not  consider  that  it  would  be  a  proper 
measure  of  damages  to  try  to  estimate  how  many 
fish  defendants  would  have  caught  in  the  set  nets 
and  how  much  profit  they  would  have  made  from 
them.  Such  a  method  is  entirely  too  conjec- 
tural. Defendants  are  entitled,  however,  to  the 
reasonable  net  rental  value  of  the  set  net  location 
out  of  which  they  have  been  kept  by  reason  of  the 
restraining  order.  While  the  probable  catch  of 
fish  by  means  of  the  set  nets  would  be  one  of  the 
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circumstances  affecting  the  net  rental  value,   it 
would  not,  in  itself,  be  the  measure  of  damage/' 
Upon  the  special  reference,  the  Master  found : 
**The    long    established    method    by    custom 
amoni^  fishermen  of  determining  the  rental  value 
of  fishing  locations  upon  the  Columbia  River  is, 
that  the  owner  or  lessor  of  a  fishing  location  shall 
receive  as  rent  for  the  location  during  a  given 
fishing  season  one-third  of  the  gross  catch  of  fish 
made  at  said  location  during  the  fishing  season. 
Wlien  the  lessee  furnishes  the  fishing  gear,   the 
lessee  is  entitled  to  two-thirds  of  the  gross  catch. 
However,  when  the  lessor  furnishes  the  fishing 
gear,  as  well  as  the  location,  he  is  entitled  to  one- 
half  of  the  gross  catch  for  his  rent  for  the  loca- 
tion and  the  gear  and  the  lessee  is  entitled  to  one- 
half  of  the  gross  catch." 
The  Master  based  the  recovery  allowed  the  defend- 
ants upon  this  finding— allowing  them  one-third  of 
what  he  found  to  be  the  value  of  their  prohahle  in 
1908,  1900, 1910  and  1911.     The  cause  is  now  for  de- 
termination upon  plaintiff's  exceptions  to  the  Mas- 
ter's report,  the  chief  exception  urged  being  to  the 
foregoing  finding,  it  being  contended  that  the  same 
was  contrary  to  the  decision  of  this  Court,  as  above 
quoted. 

Upon  the  hearing  of  the  exceptions,  the  original 
controversy  was  argued  to  considerable  extent,  but 
it  is  held  that  all  questions  in  the  main  controversy 
have  been  concluded,  so  far  as  this  Court  is  con- 
cerned, by  the  decision  already  rendered.  The  only 
matter  properly  before  the  Court  upon  the  exceptions 
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being  the  question  concerning  the  amount  of  damages 
to  be  awarded  and  the  measure,  or  rules  to  be  applied 
in  ascertaining  such  damage.     [176] 

The  complainant  excepts  to  the  recovery  by  the 
defendants  and  cross-complainants  of  anything  for 
the  year  1911.  This  question  was  fully  considered 
and  covered  by  the  interlocutory  decree.  Plaintiff" 
further  excepts  to  the  Master's  finding  concerning" 
the  year  1911,  because  of  the  fact  that,  at  the  time  the 
suit  was  instituted,  plaintiff  occupied  Sites  Nos.  2  & 
3  on  Sand  Island ;  the  controversy  arose  over  def end- 
ants '  locations  immediately  in  front  of  these  sites;- 
that,  as  in  the  year  1911,  plaintiff  had  leased  from  the 
Government  an  additional  site  (No.  1),  and  that  its 
catch  of  three  hundred  ninety  tons  of  fish  for  that 
year  included  the  fish  caught  by  it  in  front  of  Site 
No.  1,  in  which  defendants  would  have  no  interest 
and  which  would  not  be  included  in  the  issues  in  the 
smt.  The  question  of  the  number  of  fish,  if  any^ 
caught  by  the  plaintiff  in  front  of  Site  No.  1,  in  1911^ 
was  gone  into  upon  the  evidence  and  the  Court  finds 
the  Master's  finding  concerning  that  year  supported 
by  the  preponderance  of  the  evidence. 

The  Master  found  that  defendants'  nets,  if  their 
operation  had  not  been  prevented  by  plaintiff,  would 
have  taken  two-thirds  as  many  fish  as  were,  in  fact,, 
eaught  by  plaintiff  in  its  seines.  From  the  testimony 
offered  by  the  plaintiff,  the  Master  found  that  it 
caught,  during  the  years  1908,  to  and  including,  1911,, 
seven  hundred  seventy-nine  tons  of  fish,  two-thirds^ 
of  which,  or  five  hundred  eighteen  tons  would  have 
been  caught  by   defendants.     The  Master  further 
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found  that  the  customary  rental  for  fishing  locations 
on  the  Columbia  River,  where  the  lessee  furnished  all 
the  fishing  gear,  was  one-third  of  the  total  catch  of 
fish,  which  in  the  present  case,  for  the  years  involved, 
would  amount  to  one  hundred  seventy-two  tons  of 
fish,  at  an  [177]  average  price,  for  the  years  men- 
tioned, of  One  Hundred  Thirty  Dollars  per  ton,  mak- 
ing a  total  value  for  the  years  mentioned  of  Twenty- 
two  Thousand  Three  Hundred  Sixty  Dollars. 

The  Court  rejected  the  claim  that  the  total  profit 
of  the  fishing  operations — to  which  was  necessary, 
not  only  the  site,  itself,  but  the  expenditure  of  money, 
the  labor  of  men,  attention  of  the  lessee  and  the 
necessary  equipment  for  such  operations — would  be 
the  proper  measure  of  damage  for  loss  of  the  loca- 
tion. Such  a  method  was,  as  the  Court  held,  too  con- 
jectural— necessarily  so,  because  of  the  uncertainty 
in  calculating  the  amount  of  the  net  profits  to  be  cred- 
ited to  that  portion  of  the  investment  and  work  not 
represented  by  the  location,  itself. 

This  is  the  sense  in  which  the  words  used  in  the 
former  decision  were  used,  rather  than  in  the  sense 
that  any  method  which  took  into  account  the  proba- 
ble catch  as  a  basis  for  computing  the  rent,  was  too 
uncertain  and  speculative  a  basis  from  which  to  de- 
termine the  rental  value.  No  effect  can  be  given  the 
following  words,  found  in  the  decision,  by  any  other 
construction : 

''While  the  probable  catch  of  fish  by  means  of 
set  nets  would  be  one  of  the  circumstances  af- 
fecting the  net  rental  value,  it  would  not,  in  it- 
self, be  the  measure  of  damage." 
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Thus  it  was  determined  that  evidence  of  the  proba- 
ble catch  was  admissible  for  the  purpose  sought,  not 
to  allow  the  total  cost  as  rental,  nor  all  thei  profits 
from  the  catch,  but  as  a  quantity  from  which  to  cal- 
culate the  rental  value. 

In  the  Pacific  Steam  Wlialing  Co.  vs.  Alaska  Pack- 
ers' Assn.,  72  Pacific,  pp.  161  to  165,  in  considering 
what  damages  should  be  recovered  when  has  been 
wrongfully  deprived  of  a  fishing  location,  where  in 
fixing  the  probable  catch  of  the  plaintiff,  the  actual 
catch  of  the  defendant  [178]  was  shown,  the 
Court  said: 

*'But  a  wrongdoer  cannot  entirely  escape  the 
consequences  of  his  unlawful  acts  merely  on  ac- 
count of  the  difficulty  of  proving  damages.     He 
can  do  so  only  where  there  is  no  possibility  of  a 
reasonably  proximate  estimation  of  such  dam- 
ages, which  is  not  the  fact  in  the  case  at  bar." 
(At  p.  163.) 
Exception  is  also  taken  to  the  insufficiency  of  the 
evidence  to  establish  what  the  plaintiff  terms  "a 
custom  on  the  Columbia  River,  or  Lower  Columbia 
River  to  allow  as  rental  one-third  of  the  catch  where 
the  lessee  furnishes  everything  except  the  site."    It 
is  not  clear  that  the  Master  used  the  word  "custom" 
in  his  finding  in  the  restricted  sense,  which  the  plain- 
tiff in  its  argument  seeks  to  have  put  upon  it.     Little, 
if  anything,  is  shown  by  the  evidence  to  establish 
that  set  net  locations  had  been  rented  in  the  lower 
Columbia  River  for  a  rental  of  one-third  of  the  catch, 
but  it  was  amply  shown  that  fishing  locations  on  the 
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Columbia    River,    generally,    were    frequently    so 
rented. 

Where  the  matter  for  consideration  concerns  a 
contract,  or  the  action  of  individuals  voluntarily 
taken  with  relation  to  one  another,  it  might  be  held 
that  the  evidence  of  custom  in  this  case  was  too 
meager  to  justify  the  conclusion  that  the  parties  con- 
tracting, or  acting,  presumably  took  into  account 
such  custom  for,  in  such  case,  the  one  invoking  the 
custom  w^ould,  of  necessity,  have  to  show  that  it  was 
acted  upon  with  such  frequency,  and  was  so  preva- 
lent as  to  import  knowledge  on  the  part  of  the  parties 
acting;  but  the  reason  for  such  rule  does  not  apply  to 
this  case,  for  the  defendants  were  not  contracting 
with  the  plaintiff,  or  acting  in  any  way  in  relation  to 
such  custom.  Plaintiff  simply  took  from  them, 
[179]  against  their  will  their  fishing  site.  The 
Master's  finding  is  simply  to  the  effect  that  fishing 
sites  on  the  Columbia  River  were  ordinarily  rented 
for  one-third  of  the  total  catch,  where  the  lessee  fur- 
nished all  of  the  gear. 

In  the  interlocutory  decree  it  was  held  that  the  de- 
fendants and  cross-complainants,  H.  S.  McGowan, 
Erick  Lindstrom  and  J.  P.  Coyle,  were  entitled  to 
personal  judgments  against  the  plaintiff  and  its 
bondsmen.  The  Master  found  that  the  defendants 
were  equally  interested  in  the  fishing  locations. 
They  will,  therefore,  have  separate  judgments,  each 
for  one-third  the  total  amount  of  recovery  and  each 
for  one-third  of  the  total  costs  incurred, — each  of 
such  judgments  to  be  limited  to  Four  Thousand  Dol- 
lars, as  against  the  bondsmen,  which,  taken  together, 
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will  make  Twelve  Thousand  Dollars,  the  face  of  the 
bond. 

By  finding  No.  VII,  the  Master  found  that  the 
average  price  for  fish  for  the  four  seasons  (1908, 
1909,  1910,  and  1911)  was  One  Hundred  Thirty  Dol- 
lars per  ton,  and  calculated  defendants'  damages  ac- 
cordingly. In  this  finding,  it  is  concluded,  that  the 
Master  was  in  error,  and  that  the  testimony  of  the 
witness  McGowan — that  One  Hundred  Thirty  Dol- 
lars was  the  average  price  for  fish — although  not 
entirely  clear,  was  intended  by  the  witness  to  apply 
to  the  year  1911.  The  testimony  shows  that  the 
average  price  of  fish  for  1910  was  One  Hundred 
Thirty  Dollars;  1909,  One  Hundred  Twenty-five  Dol- 
lars, and  1908,  One  Hundred  Twenty  Dollars.  This 
would  affect  the  first  conclusion  of  law,  making  the 
value  of  the  one  hundred  seventy-two  tons  of  fish 
Twenty-two  Thousand  Eighty-three  Dollars,  instead 
of  Twenty-two  Thousand  Three  Hundred  Sixty  Dol- 
lars, as  found  by  the  Master.     [180] 

The  report  of  the  Master  is,  in  all  other  respects, 
approved  and  confirmed. 

Filed  U.  S.  District  Court,  Western  District  of 
Washington,  Southern  Division.  Aug.  12,  1913. 
Frank  L.  Crosby,  Clerk.  By  E.  C.  Ellington, 
Deputy.     [181] 
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In  the  District  Court  of  the  United  States  for  the 

District  of  Washington,  Southern  Division. 

No.  1385. 

COLUMBIA     RIVER     PACKERS'     ASSOCIA- 
TION, a  Corporation, 

Complainant, 

vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM  and  J.  P. 
COYLE, 

Defendants. 

Final  Decree  and  Judgment. 

Now,  on  this  22d  day  of  September,  A.  D.  1918, 
this  eause  came  on  for  hearing  on  the  motion  of  the 
defendants  for  the  entry  of  a  final  decree  and  judg- 
ment herein,  the  complainant  being  represented  by  G. 
C.  Fulton,  its  attorney,  and  the  defendants  being  rep- 
resented by  Welsh  &  Welsh  and  Dorr  &  Hadley,  their 
attorneys;  and  it  appearing  to  the  Court  that  hereto- 
fore, to  wit,  on  the  5th  day  of  February,  A.  D.  1912, 
an  interlocutory  decree  was  entered  herein  wherein 
and  whereby,  among  other  things,  it  was  ordered  and 
decreed  that,  for  the  purpose   of  determining  the 
amount  of  damages  to  be  assessed  against  the  com- 
plainant in  this  action,  the  cause  was  referred  to  the 
Hon.  M.  A.  Langhorne,  a  Commissioner  of  this  court 
residing  in  the  city  of  Tacoma,  Pierce  County,  Wash- 
ington, as  Master  pro  hac  vice  to  ascertain  and  report 
to  this  Court  the  amount  of  damages  suffered  by  the 
defendants  and  cross-complainants,  H.  S.  McGowan, 
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Brick  Lindstrom  and  J.  P.  Ooyle,  through  their  hav- 
ing been  deprived  of  the  use  of  the  set  nets  and 
appliances  in  said  interlocutory  decree  mentioned 
from  [182]  and  after  the  7th  day  of  July,  1908, 
the  date  upon  which  the  temporary  injunction  was 
issued  against  the  defendants  in  this  cause,  up  to  and 
until  the  date  of  said  decree ;  and  to  that  end,  the  said 
Commissioner  should  consider  the  testimony  thereto- 
fore taken  in  the  cause,  and  should  hear  such  other 
and  further  testimony  bearing  upon  the  question  and 
amount  of  damages  sustained  and  to  be  recovered  as 
the  parties,  or  either  of  them,  should  offer ;  and  upon 
the  conclusion  of  the  hearing,  the  said  commissioner 
should  repK>rt  his  findings  and  conclusions  to  this 
•Court,  together  with  any  further  testimony  which 
may  have  been  taken  before  him ;  and  it  further  ap- 
pearing from  the  report  of  M.  A.  Langhorne,  the 
Special  Master  appointed  in  said  interlocutory  de- 
cree, which  report  is  on  file  herein,  that,  in  pursuance 
of  the  tenns  of  said  interlocutory  decree,  he  did,  on 
the  23d,  24th  and  25th  days  of  April,  1912,  proceed  to 
hear  testimony  upon  the  subject  of  damages  as  in 
said  interlocutory  decree  directed,  and  that  he  heard 
such  testimony  as  the  respective  parties  desired  to 
submit  after  which  he  duly  examined  the  evidence 
which  had  theretofore  been  taken  in  this  cause,  per- 
taining to  the  subject  of  damages,  and  also  the  evi- 
d'ence  which  was  taken  directly  before  him  as  Master, 
and  thereafter  filed  herein  his  findings  of  fact  and 
conclusions  of  law,  wherein  and  whereby  it  was  found 
that  the  aggregate  damages  suffered  by  the  defend- 
ants in  this  action  was  the  sum  of  $22,360.00,  and  that 


V8.  H.  S.  McGowan  ct  al.  I99 

the  three  defendants  are  eqnallv  intorosto<l  therein, 
for  whi.h  they  should  have  jud^nent;  and  it  further 
appearing  to  the  Court  that  thereafter,  to  wit:  on  the 
2d  day  of  June,  1912,  this  eause  came  on  for  further 
hearing:  before  the  Court  on  the  motion  of  defendants 
for  the  confinnation  of  the  findings  of  fact  and  con- 
elusions  of  law,  as  returned  by  the  Special  Master, 
and  also     [183]     upon  the  exceptions  of  the  plaintiff 
to  said  findin.os  of  fact  and  conclusions  of  law,  and 
that  the  Court,  having  heard  the  arguments  of  coun- 
sel, and  having  taken  the  matter  under  advisement, 
thereafter  duly  examined  all  the  evidence  pertaining 
to  the  subject  of  damages  which  has  taken  at  the  first 
trial  of  this  cause,  and  also  all  the  evidence  which  was 
taken  before  the  Special  xMaster  and  transcribed  and 
returned  with  his  report,  and  that,  after  having  con- 
sidered all  of  said  evidence  and  the  law  in  the  prem- 
ises, and  being  duly  advised,  the  Court  did,  on  the 
12th  day  of  August,  1913,  file  herein  its  memorandum 
decision  wherein  and  whereby  it  did,  in  all  respects, 
approve  the  findings  of  fact  and  conclusions  of  law 
as  returned  by  the  Special  Master,  with  the  exception 
that  the  Court  found  that  the   damages  amount  to 
$2-2,083.00  instead  of  $22,360.00,  as  found  by    the 
Master;  and  it  further  appearing  to  the  Court  that, 
by  the  tenns  of  said  memorandum  decision,  it  was 
found  that  the  defendants  are  equally  interested  in 
the  amount  recovered  herein,  and  it  was  directed  that 
separate  judgments  shall  be  entered  herein  in  favor 
of  each  of  the  defendants  for  one-third  of  the  total 
amount  of  recovery  to  wit :  one-third  of  $22,083.00, 
and  for  one-third  of  the  total  costs  incurred  by  the 
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defendants,  and  that  said  judgments  shall  also  be 
entered  against  the  United  States  Fidelity  and  Guar- 
anty Company,  the  surety  upon  the  injunction  bonds 
given  by  the  complaint  in  this  cause,  each  judgment 
against  said  surety,  however,  to  be  limited  to  the  sum 
of  $4,000.00 ;  and  the  cause  now  coming  on  regularly 
for  further  hearing  upon  the  motion  of  defendants 
for  judgment  in  accordance  with  the  memorandum 
decision  aforesaid,  the  Court  being  fully  advised  in 
the  premises, 

IT  IS  THEREFORE  now  CONSIDERED, 
ORDERED,  ADJUDGED  and  DECREED  that  the 
defendant,  H.  S.  McGowan,  shall  recover  in  this 
[184]  action  of  and  from  the  complainant,  the  Col- 
imibia  River  Packers'  Association,  the  sum  of 
$7,361.00,  together  with  the  sum  of  $316.10  costs 
taxed  herein,  the  same  being  one-third  of  the  total 
costs  taxable  in  favor  of  the  defendants  in  this  ac- 
tion ;  and  the  said  H.  S.  McGowan  shall  also  recover 
in  this  action  from  the  United  States  Fidelity  and 
Guaranty  Company,  surety  as  aforesaid,  the  sum  of 
$4,000.00,  which  amount  is  included  in  the  above  sum 
awarded  him  against  the  complainant,  it  being  espec- 
ially hereby  declared  that  the  liability  of  said  surety 
and  of  the  complainant  is  coequal  to  the  extent  of 
$4,000.00  and  no  more,  but  that  the  complainant,  the 
Columbia  River  Packers'  Association  is  liable  for  the 
whole  of  said  sum  of  $7,361.00  and  costs  as  taxed,  the 
said  amount  of  judgment  and  costs  to  draw  interest 
from  the  date  of  this  decree  at  the  rate  of  6  per  cent 
per  annum,  and  execution  may  issue  therefor. 
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IT  TS  FURTHER  CONSIDERED,  ORDERED, 
ADJUDGED  and  DECREED  that  the  defendant, 
Erick  Lindstrom,  shall  recover  in  this  action  of  and 
fi'om  the  complainant,  the  Columbia  River  Packers* 
Association,  the  sum  of  $7,361.00,  together  with  the 
sum  of  $316.10  costs  taxed  herein,  the  same  being  one- 
third  of  the  total  costs  taxable  in  favor  of  the  de- 
fendants in  this  action ;  and  the  said  Erick  Lindstrom 
shall  also  recover  in  this  action  from  the  United 
States  Fidelity  and  Guaranty  Company,  surety  as 
aforesaid,  the  sum  of  $4,000.00,  which  amount  is  in- 
cluded in  the  above  stun  awarded  him  against  the 
complainant,  it  being  especially  hereby  declared  that 
the  liability  if  said  surety  and  of  the  complainant  is 
coequal  to  the  extent  of  $4,000.00  and  no  more,  but 
that  the  complainant,  the  Columbia  River  Packers' 
Association,  is  liable  for  the  whole  of  said  sum  of 
$7,361.00  and  costs  as  taxed,  the  said  amount  of  judg- 
ment and  costs  to  draw  interest  from  the  date  of 
[185]  this  decree  at  the  rate  of  6  per  cent  per  an- 
num, and  execution  may  issue  therefor. 

IT  IS  FURTHER  CONSIDERED,  ORDERED, 
ADJUDGED  and  DECREED  that  the  defendant,  J. 
P.  Coyle,  shall  recover  in  this  action  of  and  from  the 
complainant,  the  Columbia  River  Packers'  Associa- 
tion the  sum  of  $7,361.00  together  with  the  sum  of 
$361.10  costs  taxed  herein,  the  same  being  one-third 
of  the  total  costs  taxable  in  favor  of  the  defendants 
in  this  action ;  and  the  said  J.  P.  Coyle  shall  also  re- 
cover in  this  action  from  the  United  States  Fidelity 
and  Guaranty  Company,  surety  as  aforesaid,  the  sum 
of  $4,000.00,  which  amount  is  included  in  the  above 
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sum  awarded  him  against  the  complainant,  it  being 
especially  hereby  declared  that  the  liability  of  said 
surety  and  of  the  complainant  is  coequal  to  the  extent 
of  $4,000.00  and  no  more,  but  that  the  complainant, 
the  Columbia  River  Packers 'Association,  is  liable  for 
the  whole  of  said  sum  of  $7,361.00  and  costs  as  taxed, 
the  said  amount  of  judgment  and  costs  to  draw  inter- 
est from  the  date  of  this  decree  at  the  rate  of  6  per 
cent  per  annum,  and  execution  may  issue  therefor. 
Special  Masters'  fees  fixed  at  $350.00  dollars — 

ALL  OF  WHICH  IS  FINALLY  ADJUDGED 
AND  DECREED. 

To  all  of  the  above  and  every  part  thereof,  com- 
plainant in  open  court  duly  excepted,  and  the  excep- 
tions were  duly  allowed  by  the  Court. 

ALL  DONE  in  open  court  this  22d  day  of  Septem- 
ber A.  D.  1913. 

EDWARD  E.  CUSHMAN, 

Judge. 

Filed  U.  S.  District  Court,  Western  District  of 
Washington,  Southern  Division.  Sep.  22,  1913. 
Frank  L.  Crosby,  Clerk.  By  F.  M,  Harshberger, 
Deputy.     [186] 


In  the  District  Court  of  the  United  States  for  West- 
ern District  of  Washington,  Southern  Division. 

COLUMBIA     RIVER     PACKERS'     ASSOCIA- 
TION, a  Corporation, 

Plaintiff, 

vs. 

H.  S.  McGOWAN,  ERICK  LINDSTROM  and  J.  P. 

COYLE, 

Defendants. 
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Engrossed  Testimony  and  Evidence. 
BE    IT    KKMEMHEKED,  that  after  the  above- 
entitled  cause  was  fully  at  issue  by  an  order  of  the 
Court  duly  rendered  and  entered  on  the  29th  day  of 
August,  1910,  the  said  cause  was  referred  to  C.  D. 
Savery,  Special  Examiner,  to  take  the  testimony  and 
evidence  offered   and   introduced  by  the  respective 
parties,  and  when  concluded  to  report  the  same  to 
the  Court  for  such  further  proceedings  as  the  Court 
should  determine.     At  the  taking  of  the  testimony 
and  evidence  G.  C.  Fnlton,  Esq.,  appeared  for  the 
plaintiff  and   Messrs.  Dorr  &  Hadley   and   Messrs. 
Welch  &  Welch,  appeared  for  the  defendants. 

Thereupon  the  following  testimony  and  evidence. 
was  duly  taken  before  said  Special  Examiner  and 
by  him  duly  returned  and  reported  to  the  Court,  that 
is  to  say : 

The  plaintiff,  in  order  to  sustain  the  issues  on  its 
pai-t  produced  the  following  testimony  and  evidence: 
The  plaintiff  by  his  attorney  offered  in  evidence 
a  certified  copy  of  the  records  of  the  Department  of 
the  Interior  relative  to  the  proclamation  of  the  Presi- 
dent of  the  United  States  reserving  Sand  Island 
as  a  military  reservation.     [187] 

To  the  introduction  of  this  document  in  evidence 
the  defendants,  by  their  attorneys,  objected  upon  the 
ground  that  it  was  immaterial  and  irrelevant. 

Thereupon  said  document  was  received  and  marked 
as  Plaintiff's  Exhibit  *'A,"  and  the  same  is  hereunto 
attached  so  marked  and  made  a  part  hereof. 

Plaintiff,  by  its  attorney,  then  offered  in  evidence 
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a  certified  copy  of  the  articles  of  incorporation  of 
the  plaintiff  under  the  laws  of  the  State  of  Oregon. 

Thereupon  said  document  was  received  in  evidence 
and  marked  as  Plaintiff's  Exhibit  "B,"  and  the  same 
is  hereunto  attached  so  marked  and  made  a  part 
hereof. 

The  plaintiff,  by  its  attorney,  then  offered  in  evi- 
dence a  certified  copy  of  the  articles  of  incorporation 
of  the  plaintiff  as  filed  with  the  Secretary  of  State 
of  the  State  of  Washington,  and  also  a  certificate  of 
such  Secretary  as  to  the  filing  thereof. 

Thereupon  said  documents  were  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibits  ''C'  and 
**D,"  respectively,  and  the  same  are  hereunto  at- 
tached so  marked  and  made  a  part  hereof. 

Plaintiff  then  offered  in  evidence  a  lease  from  the 
War  Department  signed  by  the  Secretary  of  War 
to  the  plaintiff  for  Sites  2  and  3  on  Sand  Island. 
[188] 

Thereupon  said  document  was  received  in  evidence 
and  marked  Plaintiff's  Exhibit  "E,"  and  the  same 
is  hereunto  attached  so  marked  and  made  a  part 
hereof. 

To  the  introduction  of  said  lease  the  defendants, 
through  their  attorneys,  objected,  for  the  reason  that 
the  offered  evidence  is  incompetent,  irrelevant  and 
immaterial,  and  that  the  lease  does  not  purport  to 
cover  any  fishing  rights,  littoral  rights,  riparian 
rights,  or  any  interest  or  right  whatsoever,  or  to  vest 
the  lessee  with  any  such  interest  or  right  outside 
of  the  territorial  limits  of  the  groimds  or  land  proper. 
And  further,  for  the  reason  that  it  would  be  impos- 
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siblo  under  the  law  for  the  War  Depai-tmeiit  of  the 
United  States  to  grant,  convey  or  lease  to  these  de- 
fendants, or  anyone  else,  any  fishing  rights,  lit- 
toral rights  or  riparian  rights  of  the  shore  line  of 
the  premises  leased  by  this  instrument.  And  fur- 
ther, for  the  reason  that  the  offered  lease  does  not 
purport  to  cover  Sand  Island,  or  any  part  thereof, 
which  is  referred  to  in  the  preceding  paragraph  of 
this  action.  It  is  admitted,  however,  that  the  instru- 
ment is  executed  by  the  officers  which  it  is  purported 
to  be  executed  by,  and  that  they  are  the  officers  of 
the  Government  as  represented,  and  that  the  signa- 
ture pui-ported  to  be  the  plaintiff's  signature  is  its 
signature. 

[Testimony  of  R.  A.  Hawkins,  for  Plaintiff.] 
R.  A.  HAWKINS  was  then  called  as  a  witness  on 
behalf  of  the  plaintiff,  who,  after  being  sworn  accord- 
ing to  law,  testified  as  follows : 

I  reside  at  Hwaco  in  the  State  of  Washington, 
and  have  resided  there  for  about  thirty  years.  I 
am  forty-four  years  of  age  the  twentieth  of  this 
month,  and  am  engaged  in  the  fishing  business,  trap- 
ping, seining,  etc.  I  am  superintending  that  kind 
of  work  at  Hwaco  on  both  the  Oregon  and  Washing- 
ton waters  in  the  [189]  Columbia  River,  and  I 
have  been  interested  in  the  catching  of  salmon  and 
fish  by  traps,  seines,  set  nets,  etc.,  for  about  twenty 
years,  and  am  familiar  with  the  manner  in  which 
such  fish  are  taken  in  the  West  on  the  Columbia 
River,  and  have  been  during  such  tunes,  and  I  have 
been  engaged  in  such  business  myself,  both  trapping. 
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set  net  fishing  and  seines.  A  seine  is  ordinarily  de- 
scribed as  a  drag  net.  At  present  I  am  in  the  em- 
ploy of  the  plaintiff,  the  Columbia  River  Packers' 
Association,  and  have  been  in  its  employ  ever  since 
it  was  incorporated,  and  it  was  incorporated,  as  I 
understand,  in  1899,  on  the  fifth  day  of  January. 
The  nature  of  my  emplojmient  is  that  of  superintend- 
ent of  fisheries  of  the  plaintiff.  The  character  of 
the  fisheries  operated  by  the  plaintiff  and  in  which 
it  has  been  interested  during  such  times  is  seining 
and  trapping,  and  I  have  superintended  from  twenty- 
five  to  thirty  traps  each  year,  and  from  three  to  six 
different  seining  grounds.  I  have  no  seining  grounds 
myself,  but  I  own  traps.  I  am  acquainted  with  Sand 
Island  at  the  mouth  of  the  Columbia  River  and  have 
been  acquainted  with  it  for  about  thirty  years.  That 
there  is  and  has  been  during  that  time  only  one  island 
at  or  near  the  mouth  of  such  river  and  it  has  always 
been  called  or  named  Sand  Island,  and  I  know  of 
no  other  island  in  the  river  bearing  such  name.  I 
could  not  tell  its  acreage.  I  should  say  at  the  pres- 
ent time  it  is  about  three  miles  long  and  about  one 
and  a  half  or  two  miles  wide.  It  is  considerably 
larger  than  it  was  when  I  first  knew  it.  It  has  moved 
and  the  sand  has  washed  up  and  accumulated  on  all 
sides  and  it  has  grown  in  length  and  width.  I  do 
not  think  the  main  body  has  moved  since  I  became 
acquainted  with  it.  I  think  it  has  just  merely  added 
on.  The  witness  was  then  handed  Plaintiff's  Ex- 
hibit "A,"  hereunto  attached,  and  he  stated  that 
the  island  is  much  larger  now  than  it  was  then,  but 
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(Testimony  of  R.  A.  Hawkins.) 
that  it  is  the  same  island  that  is  involved  in  this  suit; 
that  the  island  has  moved  further  north  and  is  more 
extensive.     That  foniierly  the  main  channel  of  the 
Columbia   River   was   north  of  such  island,     [190] 
and  when  I  first  came  here  all  of  the  ships  came  in 
on  the  north  side  of  the  island,  and  since  that  time 
the  channel  has  changed  to  the  south  side.     I  am 
acquainted  with  Sites  numbered  2  and  3  mentioned 
in  Plaintiff's  Exhibit  "E,"  as  indicated  by  the  map 
attached  thereto;  that  the  map  delineated  thereon 
is  the  map  of  Sand  Island,  and  that  the  Sites  num- 
bered 2  and  3  on  such  map  are  the  seining  gi'ounds 
covered  by  the  lease  from  the  United  States  to  the 
plaintiff.     I  have  been  acquainted  with  these    sites 
since  they  have  been  laid  out  and  for  some  time  prior 
thereto.     I  used  to  operate  Site  numbered  3  for  fish- 
ing purposes  exclusively  and  for  seining  purposes 
in  the  operation  of  the  drag  seines,  and  I  have  so 
operated   said    sites  ever  since  the  Columbia  River 
Packers'  Association   incorporated   until  such  sites 
were  leased  by  the  Government  and  the  Government 
then  took  possession.     That  Sand  Island  has  been 
used  for  fishing  purposes  as  long  as  I  can  remember, 
at  least  twenty  years  for  seining,  and  has  been  used 
for  seining  purposes  only.     An  attempt  was  made 
to  drive  fish  traps  on  the  west  end,  but  they  were 
taken  out  by  the  gill  netters  and  there  w^as  no  obstruc- 
tion on  the  shore  that  I  can  remember  of.     I  do  not 
ever   remember  of  any  set  nets  being  placed   i^ere 
until  Mr.  McGowan  and  others  attempted    to    put 
them  in.     I  refer  to  the  defendants  in  this  suit  and 
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(Testimony  of  R.  A.  Hawkins.) 
at  the  time  complained  of  in  this  suit.  Before  that 
time  I  never  saw  or  heard  of  any  set  nets  being 
operated  there  or  attempted  to  be  operated.  That 
the  south  shore  of  said  island  has  been  used  for  the 
last  twenty  years  exclusively  as  seining  grounds  and 
for  no  other  purpose  excepting  gill  nets  bothering 
the  operations  of  seining  considerably.  They  would 
fish  in  the  same  grounds  or  waters,  but  not  on  the 
shore.  The  shores  of  Sand  Island  on  the  south  have 
been  used  exclusively  for  the  last  twenty  years  for 
the  hauling  of  seines  and  the  use  of  seines.  The  Gov- 
ernment took  charge  about  six  years  ago  this  com- 
ing spring.  Before  Sites  2  and  3  mentioned  in 
Plaintiff's  Exhibit  "E"  was  leased  to  the  Columbia 
River  Packers'  Association  [191]  the  defendant, 
H.  S.  McGowan,  had  Site  No.  2  and  Jack  Service 
had  Site  No.  3  and  I  think  the  Stensland  boys  had 
taken  out  the  bids  in  their  name.  It  was  operated 
by  drag  seines.  I  know  how  these  leases  were  ob- 
tained from  the  Government.  The  two  sites  were 
advertised  and  private  bids  were  put  in  therefor. 
Such  advertisements  were  made  by  the  Secretary  of 
War. 

Q.  Did  you  know  the  bidder  for  Sites  numbered  .2 
and  3  at  the  time  the  bid  was  let  to  the  plaintiff  ? 

To  this  question  the  defendants,  by  their  attorneys, 
objected  on  the  ground  that  it  was  immaterial  and 
not  the  best  evidence. 

A.  Yes,  sir.  For  2  and  3  it  was  the  Columbia 
River  Packers'  Association,  Hansen  &  Olsen,  or  it 
may  have  been  in  the  name  of  Chris  Hansen  and 
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Jack  SeiTice,  and  I  don't  know  who  else.  Defendant 
Henry  S.  MeGowan  was  a  bidder  for  Sites  numbered 
2  and  3  at  the  time  the  premises  were  leased  to  the 
plaintiff.  The  Government  in  its  lease  generally  in- 
cluded about  3,500  feet  of  the  waterfront. 

The  soil  on  Sand  Island  is  practically  all  sand  in 
which  grows  a  wild  grass  and  a  few  little  trees  in 
the  middle  of  the  island.  I  know  that  the  Columbia 
River  Packers'  Association  paid  the  rental  for  the 
premises  as  set  forth  in  its  lease.  I  am  acquainted 
^vith  the  value  of  seining  grounds  on  the  Columbia 
River  and  Sand  Island. 

Q.  What  is  the  value  of  the  premises  described  as 
Sites  2  and  3  in  this  lease,  Plaintiff's  Exhibit  ''E"? 

[192] 

A.  I  would  judge  somewhere  about  $2,500  per  year. 
Q.  Where  is  the  boundary  line  between  the  State 
of  Washington  and  the  State  of  Oregon  as  established 
by  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  the  State  of  Washington  vs.  the 
State  of  Oregon? 

To  this  question  counsel  for  defendant  objected 
on  the  ground  that  it  was  incompetent  testimony 
and  that  the  Supreme  Coui-t  itself  says  that  it  does 
not  know  where  it  is  and  the  witness  could  not  be 
presumed  to  know. 

A.  On  the  north  side  of  Sand  Island. 
Prior  to  the  beginning  of  fishing  operations  in  the 
year  1908  the  plaintiff,    Columbia   River   Packers' 
Association,  made  all  necessary  arrangements  for  the 
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purpose  of  conducting  and  operating  Sites  2  and  3^ 
We  bought  seines  and  boats  and  employed  a  larger 
number  of  men  and  by  the  time  fishing  operations 
were  begun  there  the  plaintiff  had  expended  fully 
$15,000.     It  had  six  seines  and  boats,  two  launches,^ 
twenty-four  horses  and  employed   forty-eight   men 
and  had  considerable  paraphernalia.     Fishing  oper- 
ations that  year  w^ere  begim  on  the  second  day  of 
July.    About   the   fifteenth  day  of  June,    1911,  we 
discovered   that   the    defendants  had  placed  in  the 
waters  in  front  of  said  sites  immediately  below  the 
line  of  low   water,  a  number  of  obstructions.     The 
defendants  had  put  in  some  nine  buoys  to  which, 
were  attached  wire  cables  and  at  the  other  end  an- 
chors, weighing  all  the  way  from  300  to  a  thousand 
pounds.     The  buoys  were  made  of  cedar  bolts  and 
they  were  probably  250  feet  apart  and  occupied  prac- 
tically the  entire  front  of  Sites  2  and  3.     These  an- 
chors were  on  the  bed  of  the  river  and  those  on  the 
inside  you  could  wade  out  to  at  low  water.     These 
buoys  and  anchors  were  placed  only  in  front  of  these 
two  sites,  and  it  was  impossible     [193]     to  operate 
the  seines  with  these  anchors  and  buoys  in  front  of 
said  sites  or  employ  such  sites  for  the  purpose  of 
operating   seines   thereon,  and  such  sites  are  prac- 
tically valueless  for  any  other  purpose.     The  seines 
are  operated  at  that  point  in  the  following  manner: 
You  load  your  seines  on  the  boats   and   have  your 
launch  pull  it  out  probably  250  or  300  fathoms  right 
out  into  the  river,  and  you  have  four  horses  on  the 
tail  line  and  they  pull  that  down  for  half  a  mile,  prob- 
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ably,  or  three-quarters  of  a  mile,  and  the  boat  brings 
in  the  head  line  and  then  they  hitch  the  horse  on  and 
they  ])ull  it  in.     They  take  a  scope  of  sometimes  a 
mile.     That  the  seines  used  by  the  plaintiff  on  these 
two  sites  were  from  250  fathoms  to  .'WO  fathoms  in 
lenu:th.     The  seines  were  operated  generally  on  the 
<'!)})  tide  or  first  of  the  ebb  and  the  first  of  the  flood. 
Of  course  the  tide  floats  these  seines  and  they  sweep 
the  entire  front  and  are  hauled  in  on  shore  and  the 
iish   taken   therefrom  on  or  near  the  shore.     With 
these  obstructions  that  the  defendants  had  placed  in 
front  of  these  premises  it  was  impossible  to  operate 
seines.     When  I  first  saw  these  buoys  there  was  noth- 
ing attached  to  them.     I  saw  them  about  the  fifteenth 
or  twentieth  of  June  for  the  first  time.     The  next 
time  I  saw  them  w^as  about  two  days  after  that,  about 
the  eighteenth.     There  was  attached  to  two  of  these 
buoys  a  little  piece  of  net  in  front  of  Site  No.  3.     I 
should  judge  it  was  made  of  seining  webb  about  five- 
inch  mesh.     It  w^as  about  50  feet  long,  I  would  think. 
It  was  not  possible  to  catch  any  fish  with  such  a  net. 
Regular  gill  net  webb  is  necessary  in  order  to  operate 
a  set  net  with  a  mesh  of  about  nine  or  nine  and  a  half 
inch  and  made  of  flax  or  linen  twine.     The  net  at- 
tached to  these  buoys  that  I  speak  of  w^as  made  out  of 
seining  net.     It  was  cotton.     Fish  can  only  be  caught 
in  a  set  net  by  gilling  them,  and  it  is  impossible  to  gill 
fish  in  a  seine  or  cotton  webb.     There  was  at  this  time 
a  piece  of  gill  net  attached  to  the  buoy     [194]     on 
No.  2  ground.     I  should  judge  it  was  about  50  to  150 
feet  long.     It  was  tied  on  at  one  end  only  and  lay 
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up  and  down  stream.     In  such  position  it  was  im- 
possible to  catch  fish.     I  am  familiar  with  the  man- 
ner in  which  set  nets  are  operated.     They  are  gen- 
erally put  in  and  tied  at  both  ends  across  a  stream 
where  there  is  not  a  very  strong  current,  as  a  rule^ 
where  the  fish  are  corralled  and  gilled  therein.    When 
the   plaintiff   was   ready  to  begin  operations  I  re- 
ceived orders  from  the  plaintiff  to  remove  these  buoys 
and  anchors  and  obstructions,  and  they  were  accord- 
ingly taken  out  in  front  of  said  premises  and  placed 
on  shore.     The  next  day  we  found  three  or  four  of 
similar  character  replaced  in  front  of  the  premises 
about  the  same  way  the  others  were.     The  main  chan- 
nel of  the  Columbia  River  washes  the  south  shore 
of  Sand  Island  and  in  operating  seines  on  the  shore 
of  such  island  the  main  portion  of  the  river  is  fished- 
Of  course  we  do  not  get  out  in  the  middle  of  the  chan- 
nel.    The  reasonable   cost   of    operating  plaintiff's, 
seining  outfit  at  that  time  was  close  to  $200  a  day- 
Up  to  November,  1908,  when  the  Supreme  Court  of 
the  U'nited  States  deteraiined  the  boundary  line  be- 
tween Oregon  and  Washington  to  be  north  of  Sand 
Island,  the  general  understanding  was   that    Sand 
Island  was  in  the  State  of  Washington.     We  were 
notified  by  our  Fish  Commissioner  in  Washington  to 
purchase  licenses  in  the  State  of  Washington,  and 
we  always  took  our  licenses  out  in  the  State  of  Wash- 
ington prior  to  that  time.    After  that  we  were  notified 
by  the  Fish  Commissioner  of  Oregon  to  take  out  our 
licenses  in  Oregon.     I  know  what  the  general  belief 
and  opinion  was  in  the  State  of  Washington  as  to- 
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what  State  Hand  Island  was  located  in,  and  it  was 
the  general  belief  and  opinion  that  it  was  in  the 
State  of  Washington,  and  this  claim  was  made  by 
practically  all  the  officials  in  the  State  of  Washing- 
ton. I  never  heard  anyone  claim  that  it  was  in  Ore- 
gon, and  I  never  knew  of  the  officials  [195]  of 
Oregon  claiming  that  Sand  Island  was  in  Oregon 
prior  to  that  decision.  I  recognize  these  licenses, 
that  have  been  handed  to  me  and  they  are  the  licenses 
that  the  jjlaintiff  operated  under  during  the  year 
1908. 

Whereupon  the  said  licenses  are  offered  in  evi- 
dence by  counsel  for  the  plaintiff,  not  because  we  ad- 
mit that  the  State  of  Washington  had  any  authority 
to  issue  such  licenses,  but  for  the  purpose  of  show- 
ing that  the  State  of  Washington  and  its  officials 
claimed  and  exercised  the  jurisdiction  over  Sand 
Island  and  claimed  it  to  be  within  the  territory  of 
Washington  at  the  institution  of  this  suit,  and  also 
to  uphold  the  allegations  of  plaintiff's  complaint. 
These  licenses  were  numbered  2391,  2392,  2393  and 
2394,  dated  June  30, 1908,  and  the  same  were  received 
in  evidence  and  all  are  marked  Plaintiff's  Exhibit 
"F"  and  are  hereunto  attached  so  marked  and  made 
a  part  hereof. 

Upon  beginning  fishing  operations  for  the  year 
1908  it  was  necessary  to  clear  the  grounds,  which  was 
done  at  an  expense  of  something  like  $700. 

Counsel  for  plaintiff  then  offered  in  evidence  a  map 
prepared  by  the  United  States  Geodetic  Survey  of 
the  Columbia  River,  Sheet  No.  1,  entrance  to  Astoria. 
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This  document  was  received  in  evidence  and  marked 
Plaintiff's  Exhibit  **G,"  and  the  same  is  hereunto  at- 
tached and  so  marked  and  made  a  part  hereof. 

The  land  marked  ''Sand  Island"  represents  the 
land  in  controversy  in  this  suit,  and  on  the  south 
shore  of  that  island  are  Sites  2  and  3.  In  my  judg- 
ment this  is  a  correct  map  of  the  river  and  Sand 
Island. 

Q.  And  the  boundary  between  the  State  of  Oregon 
and  the  State  of  Washington  is  north  of  Sand  Island 
and  between  that  and  the  shore  of  the  Columbia 
Eiver.     [196] 

To  this  question  counsel  for  the  defendants  ob- 
jected on  the  ground  that  it  was  incompetent. 

A.  Yes,  sir. 

Cross-examination. 

I  have  lived  in  Ilwaco  for  thirty  years  past  con- 
tinuously, and  have  been  familiar  with  the  general 
surroundings  there  all  that  time  and  have  been  en^ 
gaged  in  the  fishing  business  for  twenty  years,  and 
have  been  employed  by  the  plaintiff  since  the  year 
1899.  I  was  engaged  in  the  fishing  business  with  Mr. 
Elmore  prior  thereto  and  I  fished  in  the  vicinity  of 
Sand  Island  all  that  time  more  or  less.  Sand  Island 
has  been  growing  in  four  directions — north,  south, 
east  and  west,  and  growing  larger  all  the  time,  and 
it  is  somewhere  around  in  the  neighborhood  of  the 
same  relative  position  that  it  was  thirty  years  ago. 
It  has  moved,  I  suppose,  a  little.  I  could  not  say 
exactly  how  much;  sometimes  it  would  wash  off, 
sometimes  it  would   wash  on.    It  has  never   dis- 
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appeared  entirely.     I  cannot  say  how  many  miles  it 
is  now  from  its  original  location.     It    was   a    little 
plaee  when  it  first  came  and  it  has  been  gi-owing  to 
the  extent  of  probably  a  mile  and  a  half.     Of  course 
I  do  not  think  it  is  two  or  three  miles  from  its  orig- 
inal location.     I  do  not  think  more  than  one  mile.     It 
is  somewhere  about  half  a  mile  that  has  accumulated 
on  both  sides,  probably  a  half  a  mile  and  maybe  a 
little  more.     I  think  that  part  of  the  present  island 
covers  the  same  space  that  the  old  island  covered, 
and  I  am  sure  of  that.     I  have  never  surveyed  it  or 
an\^hing  like  that,  but  I  have  been  on  it  every  day 
more  or  less,  year  in  and  year  out,  and  my  answer 
is  not  based  on  any  definite  measure,  only  by  my  ex- 
perience on  the  island.     I  said  formerly  the  channel 
was  on  the  north  side  of  the  island  and  now  the  channel 
is  on  the  south    [197]    side  of  the  island.    It  changed 
a  good  many  years  ago.     The  tugs  and  ships  have 
been  going  on  the  south  side  and  when  I  first  came 
there  all  the  ships  and  tugs  went  up  on  the  north 
side.     They   lay   under    Cape   Disappointment.      I 
think  the  channel    changed    about   something   over 
twenty  years  ago  and  the  north  channel  practically 
disappeared.     It  is  pretty  shoal.     It  does  not  go  dry 
at  low  tide.     It  is  different  depths  at  different  places. 
In  the  deepest  place,  which  is  in  Baker's  Bay,  there 
is  probably  about  ten  or  twelve  feet  of  w^ater.     Along 
in  the  vicinity  of  the  island  are  two  or  three  spots 
which  they  call  the  ''North  Channel"  now  which  it 
would  be  pretty  hard  to  get  the  fish  boats  through 
at  extreme  low  tide,  but  at  ordinary  tide  you  can  get 
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through  there  with  your  launch.  I  never  saw  it 
where  I  could  see  the  dry  land.  Of  course  you  can 
see  little  spots  of  sand  the  other  side  of  the  channel. 
I  cannot  give  in  detail  the  amount  of  money  that 
the  Columbia  River  Packers'  Association  expended 
in  making  preparations  for  fishing  there  in  1908. 
Approximately  I  would  say  six  seines  were  bought 
that  year,  gasoline  launches  and  scows.  We  did  not 
purchase  any  horses  as  we  had  some  and  rented  some. 
The  Columbia  River  Packers'  Association  had 
not  been  seining  on  those  sites  the  year  before  but 
had  been  seining  on  Desdemona  Sands,  about  four 
or  five  miles  up  river  from  Sand  Island  and  entirely 
separate  from  Sand  Island  but  of  the  same  general 
character.  When  I  first  went  over  to  Sand  Island 
and  saw  these  buoys  I  could  not  tell  whether  they 
had  a  State  license  printed  on  them  or  not.  They 
had  a  number  on  them.  I  took  the  number  off  and 
wrote  to  the  Fish  Commissioner  of  the  State  'of 
Washington  and  found  that  these  licenses  belonged 
to  the  defendants  and  when  we  got  ready  to  seine 
we  took  them  out.  We  just  pulled  them  out  and 
then  the  defendants  replaced  them.  Then  we  took 
them  out  again.  We  took  them  out  twice;  just 
pulled  them  out  and  removed  them.  I  gave  instruc- 
tions to  our  employees  to  take  them  out.  The  buoys 
were  all  below  the  [198]  line  of  low  tide  in  water 
from  three  to  ten  feet  deep.  I  never  saw  Mr.  Mc- 
Gowan  up  there.  I  think  the  first  time  we  took  out 
these  buoys  and  anchors  was  some  time  about  the 
last  of  June.     Mr.  McGowan  fished  Site  No.  2  the 
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previous  year.  He  had  the  lease  for  three  years. 
1  think  that  lease  was  taken  out  in  the  name  of  Mr. 
Stensland.  I  don't  know  whether  in  his  name,  but 
Mr.  McGowan  was  considered  the  main  man  who 
was  running  them.  Pi'ior  to  that  I  think  Mr.  Mc- 
Gowan had  a  ground  over  there  but  I  think  it  took 
in  a  part  of  No.  2  and  some  of  No.  3,  and  he  was  oper- 
ating a  seine  there  was  as  also  the  Columbia  River 
Packers'  Association,  although  we  had  different 
grounds.  We  had  No.  3  and  paii:  of  No.  2.  Mr.  Mc- 
Gowan had  no  set  nets  out  there  prior  to  1908  and 
I  never  knew  of  anyone  else  having  any  there. 
When  I  spoke  of  cleaning  the  grounds  for  fishing  I 
mean  that  it  was  cleared  of  the  old  snags,  roots  and 
different  things  like  that.  Then  there  was  once  up- 
on a  time  several  years  ago  a  party  started  to  oper- 
ate a  fish  trap  at  the  lower  end,  and  these  piling 
were  broken  off  and  taken  out  by  the  gill  netters  and 
the  same  had  washed  away  and  the  tops  taken  out 
and  we  had  to  hire  a  donkey  and  scow^  to  pull  these 
out  in  order  to  pull  up  our  seines. 

As  soon  as  we  obtained  the  lease  we  went  right 
to  work  and  ordered  the  seines  and  boats  built  and 
acquired  everything  necessary  to  operate  seines  on 
these  grounds.  We  did  not  purchase  any  horses;  we 
had  some  and  rented  others.  I  could  not  tell 
whether  the  buoys  and  obstructions  in  front  of  the 
island  contained  the  number  of  the  State  license  but 
I  took  the  numbers  that  were  painted  on  the  buoys 
and  wrote  to  the  Fish  Commissioner  of  the  State  of 
Washington  and  found  that  they  were  owned  by  the 
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defendants.  I  understood  these  numbers  painted  on 
these  buoys  were  intended  as  license  numbers. 
When  we  got  ready  to  seine  we  simply  removed  all 
of  these  buoys;  pulled  them  out;  placed  them  on  the 
island.  We  were  unable  to  seine  unless  they  were 
removed.  [199]  I  know  the  Columbia  River  Pack- 
ers' Association  paid  the  rental  named  in  the  lease, 
but  I  did  not  see  the  check  signed.  We  began  actual 
seining  on  the  ground  the  second  day  of  July. 

A  set  net  is  made  out  of  eight  or  nine  and  a  half 
inch  mesh  hung  on  a  cork  line  and  lead  line  and  as 
a  rule  set  in  a  place  where  there  is  no  current  to 
amount  to  much  and  where  the  space  is  confined  so 
that  the  fish  cannot  go  past.  Where  they  do  most 
of  the  set  netting  is  where  they  can  put  the  net  from 
shore  to  shore  and  block  up  the  stream  and  confine 
the  fish  below.  That  is  generally  the  way  they  set 
nets.  I  have  never  run  or  operated  a  net  myself  on 
the  Columbia  River.  I  had  a  few  set  nets  over 
on  Willapa  Bay,  not  to  amount  to  much,  but  have 
seen  a  great  many  operated.  The  way  they  are 
usually  held  is  by  driving  a  big  stake  on  shore  and  a 
post  on  the  other  shore  and  stretching  the  net  across 
the  stream.  I  never  saw  anyone  anchor  them  in  the 
river  and  it  is  not  a  common  practice  to  do  so.  I 
never  saw  a  set  net  anchored,  I  mean  without  driv- 
ing piles.  I  do  not  think  it  is  practical  to  hold  a  set 
net  by  anchors,  that  is  where  there  is  any  tide  this 
cannot  be  done.  You  might  hold  them,  but  the  lead 
will  not.  It  will  float  to  the  top  of  the  water.  You 
cannot  fish  set  nets  by  anchors.     You  cannot  hold 
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them.  At  this  particular  location  there  is  slack  tide 
at  times.  The  tide  rises  and  falls  from  five  to  nine 
feet  daily.  The  distance  between  the  line  of  high- 
water  mark  to  the  line  of  low-water  mark  on  these 
sites  varies,  but  it  averages  from  75  to  100  feet. 
In  some  places  the  bed  drops  off  more  rapidly  than 
other  places.  Ordinarily,  it  is  a  gradual  slope  to 
the  channel.  The  channel  there  is  quite  wide  and 
the  vessels  run  pretty  close  to  Sand  Island.  The 
last  time  I  measured  from  Sand  Island  I  measured 
out  300  fathoms  from  the  shore  and  the  water  was 
from  seven  to  eight  fathoms  in  depth.  The  principal 
fish  caught  at  Sand  Island  is  Chinook  salmon,  blue- 
backs  and  silversides.  All  [200]  salmon  fish  of 
different  varieties  and  we  have  different  mesh  for 
different  kinds  of  fish.  For  seines  we  use  from  a 
four  inch  mesh  to  say  within  about  five.  Some  might 
use  a  little  larger,  five  and  one-fourth.  The  seine  is 
intended  to  take  all  fish  that  get  in  its  way.  Fish 
caught  in  set  nets  are  gilled  and  the  mesh  must  be 
of  considerable  size  to  get  their  heads  in.  About  nine 
and  a  half  inch  mesh  is  the  common  size  mesh  used  in 
gill  nets  and  set  nets.  They  sometimes  fish  for  the 
smaller  fish  such  as  bluebacks  and  steelheads  with 
six  and  a  half  inch  mesh,  but  very  few  of  these  are 
used.  A  gill  net  is  described  as  containing  mesh  be- 
tween eight  and  nine  inches  accordingly  as  you  wish 
it.  And  after  you  have  knit  it  selvage  it  with  cotton 
twine,  both  on  the  lead  line  and  the  cork  line,  then 
after  it  is  selvaged  you  hang  the  cork  line  with  floats, 
probably  two  and  a  half  feet  apart;  the  lead  line  you 
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hang  with  leads  probably  nine  to  eleven  inches  apart. 
It  is  operated  by  taking  it  out  into  the  river  and  it 
is  then  thrown  out  of  the  boat.  They  average  from 
250  to  300  fathoms  long  and  about  45  meshes  deep 
and  fish  are  caught  therein  by  the  gills.  There  is 
considerable  difference  between  fishing  a  gill  net  and 
a  set  net.  Where  you  have  a  set  net  across  the 
stream  where  you  can  control  the  stream,  you  can 
fish,  but  you  cannot  if  it  is  anchored  in  a  body  of 
water.  The  fish  will  come  up  to  the  gill  net  if  it  is 
short  set,  and  they  will  probably  leave,  and  if  the 
net  is  anchored  at  the  top  and  a  cork  line  at  both 
ends,  and  the  current  is  strong  it  will  raise  the  lead 
line  and  the  fish  will  go  under  it.  When  you  are 
coming  down  with  the  current  the  gill  net  stays  down 
and  the  fish  are  forced  to  gill  that  way.  I  would  not 
consider  that  the  method  of  catching  fish  with  a  gill 
net  and  a  set  net  are  the  same.  There  is  no  set  nets 
practiced  on  the  lower  Columbia,  down  as  far  as  the 
river  at  all.  None  of  it  has  ever  been  done  there. 
[201]  A  set  net  and  a  gill  net  are  made  out  of  the 
same  material  and  the  same  mesh,  but  they  are  oper- 
ated differently.  A  set  net  is  stationary,  while  the 
gill  net  floats  with  the  current.  And  the  cork  line 
and  the  lead  line  in  the  gill  net  come  down  at  the 
same  time  with  the  tide.  I  should  judge  that  Sites 
Nos.  2  and  3  for  fishing  purposes  were  of  the  approxi- 
mate value  of  $5,000  per  year.  I  do  not  know  ex- 
actly how  much  fish  we  caught  in  1908,  somewhere 
around  100  tons.  I  could  not  say  how  many  fish 
were  caught  on  Site  No.  2.    We  fished  from  the  top 
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of  No.  3  and  drifted  down  to  the  bottom  of  No.  4,  as 
a  rule.  T  could  not  tell  where  the  fish  were  caught. 
I  do  not  know  what  the  difference  was  between  the 
two  sites;  I  don't  think  there  was  much.  The  first 
part  of  the  fishing  season  we  did  well  on  No.  3,  the 
last  part  on  No.  2.  The  practical  time  for  catching 
salmon  on  this  site  begins  about  July  first  and  lasts 
until  the  twenty-fifth  of  August,  when  the  fishing 
season  is  closed  by  law.  It  is  not  profitable  to  fish 
before  the  first  of  July.  I  think  these  salmon  which 
were  caught  during  the  year  1908  were  worth  some- 
where around  five  cents  a  pound;  five  or  six  cents,  I 
am  not  sure.  I  would  not  want  to  say;  the  prices 
vary  and  there  have  been  so  many  prices  and 
part  of  the  season  w^ould  be  higher  than  at  other 
times;  but  I  should  say  somewhere  around  about 
five  or  six  cents.  We  operated  these  grounds  dur- 
ing the  year  1909.  In  1908  we  put  in  close  to  130 
tons  to  140  tons,  and  in  1909  we  put  in  about  100 
tons,  or  a  little  over.  The  price  for  1909  was  five 
and  a  half  and  seven  cents,  I  think.  In  1910  we  put 
in  somewhere  around  130  tons  and  the  price  was 
five  and  a  half  and  seven  cents.  These  are  the  two 
extremes;  that  is  five  and  a  half  for  the  small  fish 
under  twenty-five  pounds,  and  seven  cents  for  fish 
over  twenty-five  pounds.  I  could  not  say  for  sure 
liow  the  average  for  small  and  large  fish  were,  but 
it  must  be  about  equal,  half  and  half.  Some  years 
it  runs  mostly  small  and  others  differently.  [202] 
This  year  (1910)  I  think  they  are  about  half  and 
half.     I  think  it  was  about  ten  years  ago  that  the 
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gill  netters  took  out  the  trap  that  was  driven  in  front 
of  Sand  Island.  They  took  it  out  by  force.  There 
were  about  4000  gill  netters  on  the  river  and  they 
took  out  this  trap  because  it  was  in  their  way.  On 
the  20th  day  of  June,  1908,  we  began  cleaning  up  our 
ground.  I  was  instructed  by  the  vice-president  of 
the  plaintiff  to  remove  these  buoys  that  were  placed, 
on  said  sites  by  defendants  and  did  so  accordingly. 

Redirect  Examination. 

Q.  You  are  asked  by  counsel  for  defendants  con- 
cerning the  number  of  fish  caught  on  these  grounds^ 
during  1908,  1909  and  1910.  Did  the  Columbia 
River  Packers'  Association  make  any  money  or  did 
it  lose  money  in  the  operation  of  these  grounds  in^ 
1909? 

To  this  question  counsel  for  defendants  objected 
on  the  ground  that  it  was  immaterial. 

A.  In  1908  after  the  fishing  season  was  all  over  I 
went  over  and  asked  the  company  how  they  came 
out,  as  I  generally  do  in  all  my  business,  and  thej" 
said  they  did  not  quite  come  out  even.  That  w\is 
the  first  year  we  operated  they  didn't  come  out  quite- 
even. 

Counsel  for  defendants  moved  to  strike  the 
above  answer  as  not  being  responsive  and  also  hear- 
say. 

Q.  Did  you  examine  the  books'? 

A.  I  had  mostly  to  keep  track  of  more  than  they 
did,  although  they  had  the  books.  I  knew  exactly 
how  it  was.  I  was  not  certain  if  we  had  made  a  few 
dollars  or  lost  a  few  dollars,     [203]     and  when  the 
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secretary  asked  if  they  had  the  report  made  up  he 
was  told  no,  and  he  said  to  run  over  it  roughly,  that 
lie  would  like  to  know. 

Q.  You  have  certainly  examined  it? 

A.  Yes,  sir. 

Q.  Did  you  know  of  your  own  knowledge  whether 
they  made  or  lost? 

A.  We  lost  a  little  the  first  year. 

Q.  What  about  the  year  1909? 

To  this  question  counsel  for  defendants  objected 
upon  the  ground  that  the  same  was  immaterial. 

A.  The  second  year  we  lost  between  four  and  five 
thousand  dollars. 

Q.  And  the  third  year? 

A.  That  is  this  year,  I  think  we  made  a  few  dollars. 

I  saw  these  sites  shortly  after  the  lease  was  ex- 
ecuted by  the  Government  to  the  plaintiff  and  none 
of  these  buoys  were  there  or  in  front  of  said  prem- 
ises. These  buoys  were  arranged  from  50  to  60  or 
75  feet  from  below  the  line  of  zero  tide  and  there 
^ere  two  buoys  on  each  location,  one  on  the  inside 
and  the  other  on  the  outside;  two  buoys  to  each  set 
net  and  the  distance  between  these  two  buoys  was 
about  100  feet.  I  think  there  were  nine  buoys  on  the 
inside  and  nine  buoys  on  the  outside,  making 
eighteen  buoys  altogether,  although  I  am  not  posi- 
tive. I  do  not  think  they  all  had  two.  They  might 
have  been  there  in  the  night  and  gone  out  in  the 
morning,  because  if  the  gill  netters  come  along  and 
^et  caught  they  would  take  them  out. 
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Mr.  E.  E.  WOODFIELD,  a  witness  on  behalf  of 
the  plaintiff,  after  being  first  duly  sworn,  testified 
upon  interrogatories  propounded  to  him  by  counsel 
for  plaintiff,  as  follows :     [204] 

I  am  twenty-eight  years  of  age  and  live  at  Astoria^ 
Oregon,  and  have  lived  there  twenty-eight  years,  and 
am  a  seine  fisherman  by  occupation  and  have  been 
engaged  in  such  business  for  the  last  twelve  years. 
I  have  been  foreman  of  seining  for  the  last  five  years^ 
all  on  the  lower  Columbia  River,  and  am  familiar 
with  the  manner  of  handling  seines  in  the  waters  of 
the  Columbia  River  known  as  the  lower  Columbia 
River,  and  have  been,  as  I  have  said,  for  twelve 
years.  I  am  now  in  the  employ  of  the  Columbia 
River  Packers'  Association  and  have  been  so  em- 
ployed steadily  for  the  last  two  years  in  the  capacity 
of  seining  foreman.  The  duties  of  a  seining  foreman 
are  in  the  nature  of  an  overseer,  seeing  that  the 
grounds  are  in  shape  and  handling  the  crew  in  actual 
operation.  I  had  charge  of  Sites  2  and  3  on  Sand 
Island  during  the  years  1906,  1909  and  1910  as  fore- 
man for  the  Columbia  River  Packers'  Association. 
I  had  never  been  on  the  island  before  that  time,  but 
had  been  acquainted  with  it,  known  it  and  seen  it  for 
the  last  eighteen  years.  There  is  only  one  island  hj 
that  name  near  the  mouth  of  the  river.  I  went  on 
the  island  on  the  twentieth  of  June,  1908,  with  five 
men,  one  gasoline  launch,  and  a  team  of  horses  for 
the  purpose  of  preparing  the   ground  and  making 
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roads  to  haul  fish  over,  fixing  up  the  houses  and  mak- 
ing preparations  for  fishing  operations,  and  we  were 
ready  to  seine  on  the  second  day  of  July.     We  began 
seining  on  the  third  day  of  July.     The  reason  we  did 
not  begin  on  the  moniing  of  the  second  was  that  they 
were  setting  out  these  buoys  and  we  had  orders  to 
take  them  out.     I  always  thought  there  were  eight 
buoys,  one  at  the  upper  end  of  3,  one  on  the  lower  end 
of  Site  2,  and  the  others  were  distributed  between 
them.     I  have  no   knowledge  of  there  being  other 
than  eight  buoys.     I  pulled  these  buoys  out  on  the 
third  day  of  July.     We  took  out  five.     We  did  so 
under  the  orders  of     [205]     Mr.  R.  A.  Hawkins,  the 
witness  who  just  preceded  me.     There  were  more 
than  that  there  but  that  is  all  we  needed  to  take  out 
at  first,  and  not  being  acquainted  with  the  ground  we 
did  not  know  exactly  where  the  lines   were  at  the 
time.     We  measured  the  water  when  we  hauled  up 
these  five,  and  the  shoalest  was  four  and  a  half  feet, 
and  I  think  the  deepest  was  a  little  over  eight  feet, 
and  were  about  60  or  70  feet  from  the  shore.     The 
first  ones  were  made  out  of  large  rocks  and  a  hole 
bored  in  and  a  wire  cable  put  through  and  a  cedar 
bolt  put  down  and  the  wire  running  through  one  end, 
with  the  numbers  nailed  on  the  bolt.     The  first  ones 
weighed  about  six  or  seven  hundred  pounds,  proba- 
bly up  to  a  thousand  pounds.     We  could  not  success- 
fully land  our  seines  wdth  these  buoys  in  there.     We 
waited,  I  think,  until  the  next  day,  when  they  put  in 
more  buoys.     We  were  seining  when  they  were  put 
in.     Stensland  was  one  of  the  men  who  put  them  in 
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and  the  other  man,  I  think,  was  Walter  Bussey. 
They  were  on  the  launch  "Standard"  owned  by  Mr. 
McGowan.  We  took  these  buoys  out  immediately. 
I  had  a  talk  with  these  men  and  one  asked  us  what 
we  were  doing,  and  we  said  we  were  cleaning  the 
grounds,  and  he  asked  if  we  knew  we  were  destroy- 
ing other  people's  property,  and  we  told  him  that  we 
did,  but  that  we  had  orders  to  clear  the  grounds  and 
he  said  "That  is  all  we  want  to  see,"  and  went  away. 
I  took  out  seven  buoys  the  second  time.  They  were 
all  in  front  of  Sites  2  and  3.  Such  sites  were  valu- 
able only  for  seining  purposes  and  I  do  not  think 
they  were  valuable  for  any  other  purpose.  When  I 
first  went  down  I  saw  a  net  attached  to  one  of  these 
buoys  there  one  or  two  days.  One  end  of  it  was 
attached  to  the  buoy  and  these  two  men  were  hang- 
ing on  to  the  other  end  of  it.  It  was  attached  to  their 
boat.  They  were  doubtless  attempting  to  fish,  but  I 
don't  think  they  could  have  got  any  fish.  The 
Columbia  River  Packers'  Association  had  on  these 
grounds,  six  seines,  six  seining  skiffs,  two  gasoline 
launches,  [206]  twenty-four  head  of  horses, 
thirty-seven  men,  two  cooks,  a  receiving  scow, 
cooking  outfit,  harnesses,  etc.  The  total  value  of 
the  equipment,  exclusive  of  horses,  was  between 
ten  and  eleven  thousand  dollars.  The  horses  were 
worth  about  $250  each.  All  of  this  equipment  was 
necessary  in  order  to  operate  those  grounds.  We 
maintained  a  crew  right  along  of  forty-six  men, 
and  we  also  kept  twenty-four  horses  and  all  the 
above  equipment  during  the  entire  season  up  to  the 
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twenty-fifth  day  of  August,  and  the  expense  per 
day  of  operating  those  grounds  was  not  less  tlian 
$200.  In  my  judgment  they  could  not  have  been 
operated  any  cheaper  to  get  the  full  value  of  the 
grounds.  These  sites  that  I  speak  of  are  the  ones 
indicated  on  the  blue-print  attached  to  Plaintiff's 
Exhibit  "E."  The  State  boundary  line  between 
Washington  and  Oregon  is  supposed  to  be  north  of 
Sand  Island. 

Cross-examination. 

All  I  know  about  the  location  of  the  State  bound- 
ary is  what  I  have  heard  and  from  maps.  I  have 
seen  different  maps  of  the  Columbia  River.  The 
only  map  I  ever  saw  was  printed  in  the  "Astoria 
Budget."  It  was  gotten  out  so  that  persons  could 
tell  where  to  get  licenses.  This  is  a  newspaper 
printed  at  Astoria.     This  is  all  I  know  about  it. 

The  ground  where  these  buoys  were  never  went 
dry  at  any  stage  of  the  tide.  I  have  fished  a  little 
with  a  set  net  at  Youngs  Bay  back  of  Astoria  about 
a  mile.  A  set  net  is  made  out  of  linen  twine  about 
thirty  or  forty  meshes  deep  according  to  the  water 
and  size  of  fish  you  want  to  catch.  It  is  hung  on  a 
cork  line  and  lead  line,  and  tied  with  one  end  of  the 
net  on  shore  and  the  other  out  to  a  pile.  I  knew  at 
the  time  I  removed  these  buoys  that  they  were  put 
there  for  a  set  net  location.  [207]  Their  license 
number  w^as  on  each  and  was  marked  with  black 
printing,  five  or  six  inches  high,  on  the  floats.  In 
1908  we  caught  on  these  grounds  over  135  or  140 
tons.     In  1909  a  little  over  100  tons,  and  in  1910,  135 
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tons,  or  a  little  more.  We  weighed  the  fish  on  the 
grounds  at  the  receiving  scow.  This  same  equip- 
ment has  been  used  on  other  ground,  excepting  the 
seines,  they  would  have  to  be  altered.  The  seines 
must  be  made  to  fit  the  grounds.  The  company  had 
owned  the  boats,  skiffs,  and  launches  before  the  lease 
was  executed,  excepting  one  launch  which  was  built 
new.  The  company  has  three  or  four  other  fishing 
grounds. 

Redirect  Examination. 
There  were  no  numbers  on  any  of  these  set  nets 
placed  on  the  shore,  or  on  the  shore  or  any  place  ex- 
cept upon  the  buoys. 

R  ecross-examination. 
To  use  a  seine  successfully  a  man  should  fish 
when  the  tide  is  falling  and  try  to  cover  as  much 
ground  as  possible  to  fully  take  it  in  and  with  these 
set  nets  there  with  the  buoys  they  could  not  cover 
any  ground  except  to  go  out  and  come  right  in  the 
way  they  went  out.  These  set  nets,  I  should  judge, 
were  from  300  to  400  feet  apart.  There  were  no 
obstructions  between  them.  But  you  could  not  fish 
at  all  on  the  running  tide  on  that  space  of  ground. 
The  seine  was  over  1500  feet  long  and  you  could  not 
take  it  out  and  bring  it  back  in  that  space,  and  if 
you  had  a  shorter  seine  you  might  just  as  well  not 
seine  at  all,  for  the  reason  that  you  could  not  catch 
any  fish  with  it.  You  might,  of  course,  catch  some, 
but  it  was  necessary  to  employ  a  seine  as  big  as 
possible.  The  bigger  they  were  the  more  space  they 
covered.     It  took  ten  horses   to   land  one  of  these 
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seines,  four  at  one  end  and  six  at  the  other.  You 
hitch  the  horse  to  [208]  the  end  of  the  seine  and 
drive  them  in  shore.  We  lay  one  end  on  the  beach 
and  go  out  and  come  in  with  the  line  and  keep  haul- 
ing the  line  until  you  get  both  ends  in  and  then  haul 
in  bodily.  They  catch  in  one  haul  all  the  way  from 
nothing  to  400  fish. 

[Testimony  of  R.  A.  Hawkins,  for  Plaintiff 
(Recalled).] 

R.  A.  HAWKINS  was  recalled  as  a  witness  on 
behalf  of  plaintiff  and  testified  upon  interroga- 
tories propounded  to  him  by  counsel  for  plaintiff,  as 
follows : 

Q.  I  hand  you  a  map  attached  to  the  opinion  of 
the  Supreme  Court  of  the  United  States  rendered 
in  the  case  brought  by  the  State  of  Washington, 
complainant,  vs.  The  State  of  Oregon,  defendant, 
decided  November  16,  1908,  marked  "Oregon's  Ex- 
hibit No.  16,  C.  C.  Dalton  and  John  W.  Reynolds, 
Commissioners,"  and  ask  you  to  examine  the  island 
shown  on  that  map  within  the  heavy  lines  marked 
"Sand  Island"  and  ask  you  to  state  whether  or  not 
that  is  the  Sand  Island  referred  to  as  containing 
Sites  numbered  2  and  3  in  the  lease,  and  the  island 
you  have  been  testifying  about  and  from  the  shore 
of  which  you  have  done  the  fishing  referred  to. 

A.  Yes,  sir.     That  is  the  island. 

Whereupon,  counsel  for  plaintiff  offered  said  map 
in  evidence  in  the  case.  It  was  stipulated,  however, 
between  the  parties  that  the  map  need  not  be  filed 
but  may  be  considered  in  evidence  and  referred  to  at 
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the  trial  of  the  cause.  Counsel  for  the  defendants 
made  the  following  objection,  namely;  We  have 
made  no  objection  to  the  map  being  referred  to 
without  being  filed  inasmuch  as  it  is  part  of  the  deci- 
sion of  the  Supreme  Court  of  the  United  States  in 
the  case  mentioned  by  counsel,  but  we  do  object  to 
it  as  incompetent  for  any  purpose  in  this  case,  but 
it  may  be  considered  as  actually  in  evidence  and  may 
be  read  at  the  hearing  subject  to  the  above  objections. 

Stipulation  [as  to  Ownership  of  Majority  of  Stock]. 
[209] 

It  is  stipulated  between  the  respective  parties,  as 
follows:  It  is  admitted  that  the  majority  of  the 
stock  of  the  plaintiff  is  owned  by  citizens  of  the 
United  States. 

Stipulation  [as  to  Anchors  and  Buoys]. 

The  following  stipulation  was  entered  into  be- 
tween the  parties  to  this  suit,  to  wit : 

It  is  admitted  that  the  defendants  put  in  the 
anchors  and  buoys  referred  to  in  the  evidence  herein, 
and  also  replaced  the  same  from  time  to  time  as 
they  were  taken  out  by  the  plaintiff  before  the  in- 
junction was  issued. 

Upon  the  introduction  of  the  foregoing  testimony 
the  plaintiff  rested. 

The  defendants  to  sustain  the  issues  on  their  part 
thereupon  offered  and  introduced  the  following  tes- 
timony in  evidence: 
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E.  A.  COE,  a  witness  on  behalf  of  the  defend- 
ants, after  being  duly  sworn  testitied  in  response  to 
interrogatories  propounded  to  him  by  counsel  for 
the  defendants,  as  follows: 

My  name  is  E.  A.  Coe  and  I  reside  at  Svensen, 
Oregon.  At  the  present  time  I  am  in  the  mercantile 
business,  but  for  a  number  of  years  I  w^as  a  profes- 
sional photographer.  This  picture  that  I  have  in 
my  hand  was  taken  from  the  hill  back  of  Fort 
Columbia,  State  of  Washington,  looking  towards 
the  mouth  of  the  Columbia  River.  I  took  it  in  the 
month  of  May,  1909. 

Counsel  for  defendants  then  offered  the  photo- 
graph which  the  said  witness  identified,  in  evidence. 
To  the  introduction  of  the  same  in  evidence  the 
plaintiff  by  his  attorney  duly  objected  on  the  ground 
that  the  same  was  immaterial  and  [210]  irrele- 
vant and  not  within  the  issues. 

Whereupon  said  photograph  was  received  in  evi- 
dence and  marked  as  Defendants'  Exhibit  No.  1,  and 
the  same  is  so  marked  and  hereunto  attached  and 
made  a  part  hereof. 

This  photograph  that  I  have  in  my  hand  was  taken 
by  me  on  the  fourth  day  of  July,  1909.  Sand  Island 
is  indicated  on  said  photograph  by  the  letter  "x" 
in  red  ink.  The  Washington  shore  is  indicated  by 
the  letter  "a."  I  stood  at  Scarboro  Hill  the  time 
the  photograph  was  taken  and  it  was  at  a  stage  of 
low  water.  The  photograph  shows  the  sands  show- 
ing through  the  water.     You  can  see  the  light  spots. 
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The  water  is  a  few  inches  or  a  few  feet  deep;  the 
dark  spots  show  the  shoals.  At  low  water  a  man 
might,  if  he  had  rubber  boots  on,  walk  from  the  shore 
of  the  State  of  Washington  to  Sand  Island,  and  I 
have  done  it,  that  is,  I  have  walked  across  here  (indi- 
cating) ,  but  not  the  entire  distance.  We  took  a  skiff 
to  go  out  to  Sand  Island  and  had  to  pull  the  skiff 
over  the  mud  and  sand  out  there,  and  there  was  no 
spot  in  it  that  I  could  not  have  walked  with  rubber 
boots  on  without  getting  over  the  tops  of  the  boots. 
This  was  on  the  fourth  day  of  July,  1909.  We 
started  from  Chinook  in  the  State  of  Washington. 
The  place  I  refer  to  is  Sand  Island,  in  the  Columbia 
River,  and  Chinook  is  on  the  mainland,  in  Washing- 
ton. 

Counsel  for  the  defendants  then  offered  the  witness 
another  photograph,  which  the  witness  identified  and 
stated  and  said : 

I  took  it  May  21,  1909,  at  the  same  time  the  other 
was  taken.  It  is  correct,  that  is,  as  correct  as  possi- 
ble to  make  a  photograph  and  show  the  scene.  It 
was  taken  from  Scarboro  Head  on  the  high  land  near 
the  shore  of  the  Columbia  [211]  River,  in  the 
State  of  Washington.  The  little  village  is  shown  on 
this  map ;  so  is  Chinook,  and  it  shows  the  Columbia 
River.  Sand  Island  is  also  shown  on  this  photo- 
graph, being  at  a  spot  marked  ''x"  in  red  ink.  At 
the  time  I  took  this  photograph  it  was  low  tide. 

As  I  stated  a  few  minutes  ago,  this  picture  was 
taken  at  the  time  I  started  across  the  Columbia  River 
from  Chinook  to  Sand  Island  and  show^  the  same 
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thing,  only  tliat  this  picture  is  taken  on  a  large  scale. 
It  is  the  same  as  the  other  photograph  but  on  a  larger 
scale.  I  certainly  think  a  man  could  walk  from 
the  Washington  shore  to  Sand  Island  at  low  tide.  I 
am  satisfied  he  could  from  what  I  stated  a  few  min- 
utes ago.  We  took  a  skiff  and  went  out  there  and 
picked  our  way  through  these  places,  and  had  to 
walk  from  here  to  here  (indicating).  We  walked 
back  and  forth,  and  I  know  we  joked  at  the  time 
about  walking  from  Oregon  to  Washington. 

Thereupon  counsel  for  plaintiff  offered  the  photo- 
graph to  the  witness  just  testifying  in  evidence. 
Counsel  for  the  plaintiff  then  and  there  objected  that 
it  was  immaterial  and  irrelevant  and  not  within  the 
issues. 

Thereupon  said  photograph  was  received  in  evi- 
dence and  marked  Defendants'  Exhibit  No.  2,  and 
the  same  is  hereunto  attached  so  marked  and  made 
a  part  hereof. 

I  am  not  interested  in  the  result  of  this  action.  I 
came  here  at  the  request  of  the  defendant,  Mr.  Mc- 
Gowan. 

Cross-examination. 
At  the  time  I  took  this  photograph  it  was  between 
the  hours  of  seven  and  nine  o'clock  at  an  exceedingly 
low  run  out.  I  think  the  tide  table  gave  below  zero 
tide.  I  made  the  picture  when  I  was  asked  to  make 
it.  I  had  nothing  to  do  about  the  [212]  selection 
of  the  time.  The  day  and  date  was  set  for  me.  I 
did  not  attempt  to  cross  from  Chinook  to  Sand  Island 
on  that  day  and  neither  did  anyone  attempt  to  travel 
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from  Chinook  to  Sand  Island  at  that  time.  It  was 
on  the  fourth  day  of  July  that  I  went  from:  Chinook, 
Washington,  to  Sand  Island,  Oregon.  Chinook  is 
northeast  from  Sand  Island,  considerably  more  east 
than  north,  and  is  supposed  to  be  in  the  neighborhood 
of  a  mile  and  a  half  or  two  miles.  Guessing  at  it, 
it  is  from  between  one  to  two  miles.  Three  of  us 
started  in  a  launch  about  twenty-five  or  twenty-six 
feet  long,  and  couldn't  make  it,  and  then  took  a  flat- 
bottomed  skiff  along.  We  couldn't  get  along  with 
the  launch.  Making  the  trip  across  we  rowed  the 
boat  probably  a  quarter  of  the  way.  The  boat  would 
float  in  six  or  eight  or  ten  inches  of  water.  The  rest 
of  the  distance  we  walked.  I  never  knew  of  anybody 
walking  between  said  places  without  a  boat,  or  mak- 
ing any  attempt  to  do  so.  No  one  would  be  foolish 
enough  to  attempt  the  trip  without  a  boat,  although 
I  think  they  might  make  it. 

Redirect  Examination. 
From  what  I  saw  and  observed  and  from  my  ex- 
perience, I  think  it  would  be  possible  for  a  man  at 
an  ordinary  low  tide  to  walk  from  Chinook  to  Sand 
Island. 

[Testimony  of  J.  F.  Ford,  for  Defendants.] 
J.  P.  FORD,  a  witness  on  behalf  of  defendants, 
after  being  first  duly  sworn,  testified  in  response  to 
interrogatories  propounded  by  counsel  for  defend- 
ants, as  follows : 

I  am  forty-nine    years  of  age;  reside  at  Ilwaco, 
Washington.     I  am  a  photographer  by  occupation 
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and  have  been  engaged  in  such  business  for  sixteen 

years.     [213] 

Here  witness  was  handed  a  photograph.     (Defend- 
ants' Exhibit  3.) 

I  took  that  photograph  in  May,  last  year,  and  it  is 
a  correct  picture  of  the  view.  It  was  taken  from  the 
center  of  the  bhiff  called  "Cape  Disappointment"  at 
Fort  Canby,  in  the  State  of  Washington,  and  is  a 
picture  of  the  island  at  the  mouth  of  the  Columbia 
River,  and  takes  in  Scarboro  Head  and  Sand  Island 
out  to  the  ocean  view. 

Counsel  for  defendant  then  offered  said  photo- 
graph in  evidence.  To  the  introduction  of  w^hich 
counsel  for  plaintiff  then  and  there  objected  on  the 
ground  that  the  same  is  incompetent,  irrelevant  and 
immaterial  and  not  within  the  issues. 

Whereupon  said  photograph  was  received  in  evi- 
dence and  marked  Defendants'  Exhibit  No.  3,  and 
the  same  is  hereunto  attached  and  so  marked. 

I  have  marked  on  this  picture  "Sand  Island,"  also 
"Scarboro  Head"  and  "Cape  Disappointment,"  and 
it  was  from  these  points  I  took  the  picture.  Scar- 
boro Head  is  in  the  State  of  Washington,  and  at  the 
time  I  took  this  picture  it  was  low  tide.  Sand  Island 
is  something  between  two  and  three  miles  from  Scar- 
boro Head  right  west.  When  I  took  this  photo- 
graph I  was  standing  in  the  middle  of  the  bluff  at 
Cape  Disappointment  in  Washington.  I  took  the 
top  of  these  trees  and  rocks  on  the  same  bluff  as  I 
took  this.  I  lose  the  rocks  and  catch  the  sand.  I 
pointed  the  camera  east  and  took  a  view  of  Sand 
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Island.  I  took  each  photograph  separately.  Photo- 
graphs numbered  1,  2,  3  and  4  I  took  from  the  same 
position.  Nmnbers  5  and  6  I  moved  to  a  second  point 
on  the  bluff  by  the  lighthouse  and  this  gives  you  a 
view  of  Sand  Island,  Scarboro  Head  and  Cape  Dis- 
appointment looking  east.  Number  2  is  changed  two 
degrees  from  the  southeast  from  number  1.  Number 
3  is  a  few  degrees  further  around  to  the  southeast, 
and  number  4 1  would  say  directly  south  from  [214] 
Cape  Disappointment  showing  the  end  of  the  jetty, 
and  nimaber  5  a  little  more  to  the  southeast,  and  niun- 
ber  6  looking  west  from  the  lighthouse,  and  number 
7  would  be  looking  northwest.  And  these  views 
make  a  continuous  connective  view  of  the  premises 
included  within  said  territory  and  make  one  pano- 
ramic view  thereof.  (Here  witness  was  handed  Ex- 
hibit No.  4.)  I  took  this  picture  on  July  fourth,  the 
date  written  on  the  back  thereof.  It  is  a  correct 
view,  shows  Sand  Island  to  the  south,  Scarboro  Head 
to  the  east  and  looking  to  the  southeast,  from  the 
inner  side  of  Sand  Island  at  what  is  called  the  bend 
looking  out  to  the  southeast. 

Thereupon  counsel  for  defendants  offered  said 
photograph  in  evidence,  to  the  introduction  of  which 
counsel  for  plaintiff  objected  on  the  ground  that  the 
same  is  incompetent,  irrelevant  and  immaterial  and 
not  within  the  issues. 

Whereupon  said  photograph  was  received  in  evi- 
dence and  marked  Exhibit  No.  4,  and  the  same  is 
hereunto  attached  and  so  marked. 

When  I  took  this  picture  I  was  possibly  a  mile  and 
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a  half  noiihwest  of  the  east  end  of  Sand  Island.  I 
pointed  the  camera  southeast  and  we  took  the  channel 
at  low  water.  The  people  shown  in  this  photograph 
are  some  boys  playing  ball  on  the  sands  between  the 
island  and  the  State  of  Washington  in  the  channel. 
It  was  not  hardly  dry  there,  there  was  about  three 
inches  of  water.  The  boys  went  out  with  their  base- 
balls expecting  to  play  ball  as  the  sands  go  dry,  but 
a  little  wind  kept  some  water  on  the  sands  that  morn- 
ing, so  they  were  wading  about.  The  sands  were 
bare  noiih  of  us  at  low  tide.  We  waded  in  this  little 
channel  that  was  left,  in  the  three  inches  of  water. 
I  am  acquainted  with  Sand  Island  and  know^  it  is  the 
one  mentioned  in  this  suit,  and  it  is  the  only  island 
there  known  as  Sand  Island.  South  of  this  island  it 
is  deep  water  all  across  the  river,  and  fishing,  seining 
and  gill  netting  [^15]  are  done  there.  At  low  tide 
it  is  simply  a  mud  flat  island  to  the  high  land. 

Cross-examination. 
I  took  the  picture.  Defendants'  Exhibit  4,  about 
nine  o'clock  in  the  morning.  Exhibit  No.  3  about 
the  same  hour  but  at  a  different  time.  The  width  of 
the  channel  between  Sand  Island  and  Scarboro  Head 
is  close  to  two  miles. 

[Testimony  of  G.  B.  Hegardt,  for  Defendants.] 
G.  B.  HEGAEDT,  a  witness  on  behalf  of  the  de- 
fendants, after  being  duly  sworn,  in  response  to  in- 
terrogatories propounded  to  him  by  counsel  for  de- 
fendants, testified  as  follows: 

My  name  is  G.  B.  Hegardt.     I  am  a  civil  engineer 
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by  profession  and  have  been  actively  engaged  in  that 
business  for  the  last  thirty  years.  I  worked  twenty- 
four  years  for  the  United  States  Government  in  the 
capacity  of  an  engineer  on  the  river  and  harbor  im- 
provement and  fortification  works.  I  worked  first 
in  Illinois  seven  or  eight  years  and  the  last  sixteen 
years  at  Fort  Stevens,  from  1880  to  1905.  Fort 
Stevens  is  at  the  mouth  of  the  Columbia  River.  I 
am  acquainted  with  Sand  Island  and  have  been  ac- 
quainted with  it  since  the  fall  of  1880.  I  was  en- 
gaged in  such  work  making  numerous  surveys  for  the 
Government  of  the  United  States  in  that  vicinity. 
Sand  Island  is  a  body  of  land  lying  between  the 
Washington  and  Oregon  shores,  the  east  line  being 
about  two  miles  west  of  Fort  Stevens. 

Thereupon  counsel  for  defendants  offered  in  evi- 
dence a  plat  for  identification  and  the  same  was  re- 
ceived and  marked  as  Defendants'  Identification  No. 
5,  and  the  same  is  hereunto  attached  and  so  marked. 

This  map  is  from  June,  1908,  to  the  present  time. 
Sand  Island  is  marked  in  black  and  this  survey  was 
made  in  June,  1907,  and  the  island  was  in  the  same 
position  in  1908.  The  change  [216]  is  very  small. 
At  that  time  there  was  no  north  channel  in  1908. 

Stipulation  [That  Plaintiff  Has  an  Objection  to 
Certain  Questions,  etc.]. 
It  was  here  stipulated  and  agreed  between  the  par- 
ties that  the  plaintiff  has  an  objection  to  all  questions 
touching  the  present  and  past  locations  of  Sand 
Island,  and  also  the  question  as  to  whether  or  not 
there  is  a  channel  between  Sand  Island  and  the 
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AVashington  shore  and  all  matters  relative  thereto 
and  all  questions  propounded  to  any  witness  relating 
to  such  channel  on  the  ground  that  the  same  is  incom- 
petent, irrelevant  and  immaterial  and  not  within  the 
issues,  and  it  is  not  necessary  to  note  such  objections, 
the  same  being  preserved  without  repeating  same. 

The  reason  the  island  is  in  practically  the  same 
position  is  because  at  low  water  there  is  a  continuous 
sandspit  between  Sand  Island  and  the  Washington 
shore.  It  is  dry  then  and  no  channel  exists,  and  this 
was  apparent  in  June,  1908.  And  since  that  time  the 
conditions  would  not  be  as  favorable  for  a  channel 
being  between  the  island  and  Washington  as  in  1908, 
because  the  shoaling  is  continually  going  on,  con- 
tinually increasing.  I  suppose  at  high  tide  a  boat 
could  come  and  go  in  the  channel  between  Sand 
Island  and  Washington,  that  is,  boats  of  light  draft 
could  come  and  go  out.  Of  course,  it  is  impossible 
at  low  water  or  even  at  mid-tide.  There  is  only  one 
main  channel  in  the  Columbia  River  and  that  is  south 
of  Sand  Island.  On  this  map  the  mid-channel  line 
of  1905  is  shown  by  the  continuous  black  line  marked 
"1905  channel  line"  on  this  chart  (Defendants'  Iden- 
tification 5)  and  extends  from  the  sea  to  Astoria. 
The  main  ship  channel  at  the  present  time  is  prac- 
tically on  the  same  line  as  indicated  on  the  line 
marked  "1905  channel  line."  Sand  Island  is  not  in 
the  same  place  in  the  Columbia  River  that  it  was  in 
1854.  It  has  moved  considerably  north  and  west. 
Its  movements  [^17]  were  gradual,  caused  by  ero- 
sion on  the  south  side  of  the  island  and  accretion  on 
the  north  side  of  the  island.     Sand  Island  as  situated 
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is  entirely  north  of  any  channel  that  is  or  can  be  used 
or  employed  for  boats  or  vessels  or  water  craft  plyiag 
such  waters.  There  are,  of  course,  two  kinds  of 
boats,  sea-going  vessels  and  river  steamers  that  might 
navigate  the  waters.  As  far  as  sea-going  vessels  are 
concerned,  I  don't  think  that  the  north  channel  of 
Sand  Island  has  been  used  since  1875,  and  in  any  case 
not  since  1878  or  1879.  This  map,  marked  Identifi- 
cation No.  5,  is  called  United  States  Coast  Geodetic 
Survey.  This  is  prepared  from  surveys  made  by  the 
United  States  engineers  as  to  hydrography.  The 
survey  was  made  in  June,  1907,  by  U.  S.  engineers. 
I  prepared  this  map  for  Mr.  McGowan  showing  the 
position  of  the  present  channel  lines  with  the  channel 
line  which  existed  in  1854.  I  have  marked  on  this 
map  the  boundary  line  as  claimed  by  Oregon  and  I 
took  it  from  the  official  records  and  I  also  put  on 
this  map  Sand  Island  in  1854,  and  it  is  correctly 
located  from  United  States  survey  made  at  that  time. 
The  north  channel  at  that  time  as  shown  on  this  map 
in  red  and  marked  "north  channel  line,  1854,"  start- 
ing from  the  ocean  and  coming  easterly  and  north  of 
Sand  Island  and  joins  the  main  channel  directly 
opposite  Fort  Stevens.  I  also  placed  on  the  map 
from  the  official  survey  chart  of  the  Coast  Geodetic 
Survey  of  1874,  the  north  channel  of  1854  and  the 
lines  on  this  map  (Defendants'  Identification  No.  5) 
are  correct  and  made  from  the  Geodetic  Survey  of 
the  United  States  of  1854,  and  it  is  the  same  map  that 
was  prepared  by  the  State  of  Washington  and  used 
in  the  suit  between  the  State  of  Washington  and  the 
State  of  Oregon  to  determine  the  boundary  line  be- 
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tween  the  two  States,  and  the  testimony  in  that  case 
was  taken  during  the  year  1906  and  I  understand 
this  action  did  not  arise  until  three  years  later. 
Since  1906  the  [218]  changes  upon  Sand  Island 
"have  been  very  small.  Since  the  construction  of  the 
jetty  and  building  up  of  the  spit,  the  changes  have 
been  very  small,  but  there  are  some  changes,  eroding 
on  the  south  and  building  up  on  the  northwest. 

Thereupon  counsel  for  defendants  offered  in  evi- 
■dence  the  map  that  the  witness  had  been  testifying 
about.  To  the  introduction  of  which  the  plaintiff  by 
its  attorney  then  and  there  objected,  upon  the  ground 
that  the  same  was  immaterial,  incompetent  and 
irrelevant  and  not  within  the  issues. 

Whereupon  said  plat  was  received  in  evidence  and 
marked  Defendants'  Exhibit  No.  5,  and  the  same  is 
hereunto  attached  so  marked. 

I  stated  that  Sand  Island  as  given  on  this  plat  was 
made  from  surveys  of  the  United  States  Government 
taken  in  1907.  There  was  only  one  channel  in  1907 
in  that  vicinity.  The  present,  or  1907  channel,  is 
about  due  south  of  Cape  Disappointment,  about  a 
mile  south  of  the  1854  channel,  and  the  two  channels 
meet  at  Fort  Stevens.  The  north  channel  has  dis- 
appeared and  is  now  covered  by  Sand  Island  and  mud 
flats.  This  north  channel  disappeared  by  encroach- 
ment of  Sand  Island  and  the  filling  up  of  Bakers  Bay 
with  sediment  and  sand  washed  over  Sand  Island 
from  the  spit  and  the  channel,  and  also  from  sedi- 
ment coming  down  the  river.  Sand  Island  as  it  ex- 
isted in  1854  was  nearly  a  mile  and  a  half  south  at 
the  eastern  end  and  about  three  miles  and  a  half  at 
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the  northern  end  of  the  present  island,  that  is,  the 
present  island  at  its  northwest  end  is  three  and  a  half 
miles  north  of  the  Sand  Island  in  1854.  The  same 
island  in  1854  was  south  of  the  north  channel  line  of 
1854  and  the  Sand  Island  that  existed  in  1908  and 
which  exists  now  is  entirely  north  of  the  present 
channel  in  the  Columbia  River.  Sand  Island  as  it 
exists  to-day  does  not  cover  [219]  any  part  or  por- 
tion of  the  territory.  State  or  ground  that  was  occu- 
pied by  Sand  Island  in  1854.  The  present  Sand 
Island  is  entirely  separated  or  away  from  the  posi- 
tion of  Sand  Island  in  1854.  There  is  a  deep  chan- 
nel between  it  having  as  high  as  sixty  feet  of  water 
and  one  mile  wide.  This  channel  as  it  now  exists  is 
entirely  south  of  the  present  existing  Sand  Island. 
In  1884  the  channel  was  north  of  Sand  Island.  The 
Sand  Island  as  placed  on  this  map  and  marked 
"1854"  in  red,  was  placed  there  by  me  and  was  made 
from  the  Ulnited  States  Coast  and  Geodetic  Survey 
of  1854.  The  blue  line  marked  on  this  map  was 
placed  there  by  me,  that  is  the  blue  line  marked 
"boundary  line"  as  claimed  by  the  State  of  Oregon. 

Stipulation  [as  to  Defendants'  Exhibit  No.  6]. 

It  was  here  stipulated  between  the  parties  that  the 
authenticity  of  this  map  is  not  questioned. 

Thereupon  counsel  for  defendants  offered  in  evi- 
dence said  map,  to  which  the  plaintiff,  by  its  attor- 
ney, then  and  there  objected  upon  the  ground  that  the 
same  is  immaterial,  irrelevant  and  incompetent,  and 
not  within  the  issues,  although  it  is  not  questioned 
that  it  was  made  by  the  United  States  Geodetic 
Survey. 
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Whereupon  said  plat  or  map  was  received  in  evi- 
dence and  marked  Defendants'  Exhibit  No.  6,  and  the 
same  is  hereunto  attached  so  marked. 

Thereupon  counsel  for  defendants  offered  in  evi- 
dence another  map,  Defendants'  Exhibit  No.  7,  which 
was  received  in  evidence  and  marked  Defendants' 
Exhibit  No.  7,  but  counsel  for  plaintiff  objected  to 
the  introduction  of  the  same  upon  the  ground  that  the 
same  is  immaterial,  incompetent  and  irrelevant  and 
not  within  the  issues,  but  does  not  object  to  the  map 
that  [220]  it  was  not  proven,  its  correctness  not 
being  denied. 

(G.  B.  HEGARDT  continuing:) 
This  map  was  made  by  the  United  States  engineers 
and    compiled    from    records   actually   made.     The 
soundings  indicated  on  this  map  are  the  soundings 
taken  by  the  officers  of  the  United  States  Geodetic 
Survey  and  the  figures  refer  to  low-water  datum 
plane.     The  soundings  are  expressed  in  feet  and  show 
the  depth  of  the  mean  of  the  lower  low  water.     This 
means  that  the  soundings  taken  at  any  time  were  re- 
duced to  the  datum  plane  established  by  the  United 
States  Geodetic  Survey  and  the  figures  are  given  in 
feet.     The  reason  there  was  no  soundings  north  of 
Sand  Island  is  because  it  was  not  covered  by  the  sur- 
vey.    I  think  there  was  no  necessity  for  a  survey 
there  for  the  reason  there  was  no  water  that  could  be 
used  for  navigation,  and  it  was  not  necessary  to  go 
to  the  expense  of  making  a  survey  there.     As  a  gen- 
eral statement,  I  would  say  that  at  low  water  there 
is  no  channel  existing  between  Sand  Island  and  the 


244        Columbia  River  Packers'  Association 

(Testimony  of  G.  B.  Hegardt.) 

Washington  shore,  and  this  was  apparent  in  June^ 

1908,  and  if  there  has  been  any  change  since  it  would 

be  that  the  depths  would  be  getting  less,  that  is  the 

tendency. 

Counsel  for  defendants  then  offered  another  map 
in  evidence.  To  the  introduction  of  which  the  plain- 
tiff, by  its  attorney,  objected  upon  the  ground  that 
it  was  immaterial  and  irrelevant  and  not  within  the 
issues,  but  made  no  objection  as  to  its  authenticity 
or  correctness. 

Whereupon  said  map  was  received  in  evidence  and 
marked  Defendants'  Exhibit  No.  8,  and  is  hereunta 
attached  so  marked.     [221] 

(G.  B.  HEGAEDT  continuing:) 

This  map.  Exhibit  No.  8,  is  a  map  made  and  pre- 
pared by  the  United  States  engineers,  upon  whick 
I  have  put  in  red  what  I  claim  to  be  the  present  loca- 
tion of  Sand  Island,  also  the  words  "the  low- water 
line  of  Sand  Island  from  1910,  shown  in  red,  is  from 
United  States  Engineer  Department  survey  hereta 
attached  of  the  mouth  of  the  Columbia  River,  June 
1910."  The  paper  referred  to  there  is  Defendants* 
Exhibit  No.  7,  attached  hereto.  In  showing  the 
present  location  of  Sand  Island  on  this  plat  (Defend- 
ants' Exhibit  No.  8)  in  red,  I  took  the  data  so  as  ta 
form  Defendants'  Exhibit  7.  I  have  been  making 
surveys  in  the  vicinity  and  around  Sand  Island  since 
1888  and  in  Bakers  Bay  and  the  mouth  of  the  river 
from  the  bar  to  Astoria. 

Starting  at  the  beginning  the  first  record  of  any 
survey  of  Sand  Island  by  the  United  States  Govern- 
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nient  is  the  survey  of  1839 ;  it  is  shown  as  Sand  Island, 
and  is  bare  at  low  water.  That  is  our  first  record, 
and  from  that  on  Sand  Island  has  increased  in  eleva- 
tion and  size.  Its  location  in  1839  was  well  south  of 
where  it  is  now,  probably  tw^o  miks  south  of  the 
present  island,  and  since  that  time  its  movement  has 
been  gradually  to  the  north.  Taking  the  center  of 
the  present  Sand  Island  and  compared  with  the  loca- 
tion of  the  center  of  Sand  Island  in  1839  the  distance 
is  probably  about  three  miles  north  of  the  location 
of  1839,  and  it  is  to  the  west  also,  that  is  to  the  north 
and  west.  The  present  Sand  Island  did  not  occupy 
any  part  or  portion  of  the  space  or  territory  of  the 
original  island.  There  is  a  space  of  practically  two 
miles  between  the  location  of  Sand  Island  in  1839  and 
its  present  location.  There  is  a  channel  between 
them.  The  present  ship  channel  is  between  the  1839 
location  and  the  present  location.  This  movement 
has  been  gradual  by  building  up  on  the  north  and 
breaking  away  on  the  south,  that  is,  the  washing  w^as 
entirely  on  the  south,  as  a  rule.     [222] 

I  am,  of  course,  familiar  with  the  ships  and  vessels 
that  are  engaged  in  trade  and  commerce  and  the  only 
channel  used  or  employed  by  such  ships,  or  that  could 
be  employed  by  such  ships,  was  south  of  Sand  Island 
and  between  Sand  Island  and  the  Oregon  shore,  and 
it  was  and  would  be  impossible  for  such  vessels  to 
navigate  the  waters  between  Sand  Island  and  the 
Washington  shore  at  any  stage  of  the  tide.  The 
average  rise  and  fall  of  the  tide  is  counted  as  seven 
feet  and  a  half.     The  tides  in  the  winter-time  are  as 
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high  as  twelve  feet  above  low  water  in  storms,  but 
the  average  is  seven  and  a  half  feet,  and  it  is  about 
the  same  at  Astoria  and  about  the  same  at  Ilwaco 
in  the  State  of  Washington;  a  very  little  difference. 
The  depth  of  the  water  at  the  present  time  where 
Sand  Island  was  in  1854  is  between  sixty  and  seventy 
feet,  and  this  was  true  in  1908.  South  of  Sand 
Island  as  it  is  now,  the  water  in  the  channel  is  from 
sixty  to  seventy  feet  and  north  of  it  at  low  tide  it  is 
practically  dry  from  the  island  to  the  mainland  in 
the  State  of  Washington. 

In  making  charts  the  officers  of  the  Geodetic  Sur- 
vey of  the  United  States  use  as  their  basis  the  low- 
water  plane,  the  high  water  not  being  given  for  the 
reason  that  low  water  is  a  constant  factor  in  tidal 
waters  and  rivers,  and  it  is  based  upon  the  records 
kept  from  ten  to  one  hundred  years,  while  the  high 
water  is  a  variable  quantity  and  varies  from  year 
to  year  and  from  season  to  season,  so  that  the  low 
water  is  adopted,  and  all  soundings  made  under  the 
authority  of  the  Geodetic  Survey  refers  to  low-water 
datum  and  all  rises  of  the  tide.  The  seven  and  a  half 
foot  tide  I  just  referred  to,  is  above  low-water  datum 
plane.  Now  the  average  between  high  low  water  and 
low  low  water  is  generally  called  zero  tide.  For  in- 
stance, you  have  here  three  feet  above  zero  and  some 
neap  tides  two  feet  above,  and  you  take  the  average 
of  all  low  water  and  call  that  the  average.  This  is 
the  harmonic  plane  that  is  adopted.     [223] 

Cross-examination. 
Q.  Pursuing  that  question  of  the  datum,  you  speak 
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of  lower  low  water.  What  do  you  mean  by  that;  is 
that  below  what  is  known  as  zero  tide  referred  to  by 
the  Government  tide  tables,  or  do  you  mean  zero  tide? 

A.  Zero  tide  is  the  average  of  low  low  waters. 

Q.  Then  when  you  speak  of  zero  tide  and  lower 
low  waters,  you  mean  the  same  thing? 

A.  In  this  particular  case  it  is  lower  low  waters. 

Q.  Is  that  zero? 

A.  That  is  what  is  accepted  as  zero. 

Q.  Then  in  going  over  the  tide  tables  prepared  by 
the  Government,  wherever  it  is  referred  to  as  zero 
tide,  that  is  lower  low  waters? 

A.  Yes,  sir;  that  is  the  mean  of  the  lower  low 
waters.  I  am  well  acquainted  with  Ilwaco  and  have 
been  for  some  time.  There  ai^  railroad  docks  there. 
At  least  there  were  some,  and  I  suppose  they  are  still 
standing.  I  do  not  know  the  population  of  the  town 
of  Ilwaco,  and  I  suppose  people  there  are  employed 
in  navigating  the  waters  between  Sand  Island  and 
the  Washington  shore.  I  suppose  there  are  gasolene 
launches  and  during  the  fishing  season  they  are  prob- 
ably plentiful.  At  high  tide  a  great  many  sail-boats 
and  launches  are  navigating  such  waters.  I  do  not 
think  any  stern  wheel  boats  navigate  these  waters, 
but  these  waters  afford  quite  a  traffic  for  fishing 
boats,  gasolene  launches  and  sail-boats  in  the  fishing 
industry.  There  was  very  little  difference  in  the 
condition  of  the  channel,  if  any,  between  Sand  Island 
and  the  W^ashington  shore  in  1906,  excepting  that 
there  was  a  general  filling  in  of  the  whole  of  Bakers 
Bay,  and  this  filling  in  has  been  quite  rapid  of  late. 
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It  has  been  going  on  prior  to  1906  so  that  anyone  can 
see  that  it  is  only  a  question  of  time  when  there  will 
be  no  water  between  Sand  Island  and  the  [224] 
Washington  shore.  I  was  the  consulting  engineer 
for  the  State  of  Washington  in  the  suit  brought  by 
that  State  against  the  State  of  Oregon  to  establish 
the  boundary  line  between  these  two  States.  I  was 
employed  by  the  State  of  Washington  and  I  gave  my 
testimony  in  that  case.  I  stated  all  the  facts  I  had 
to  my  knowledge  in  order  to  establish  the  contention 
of  the  State  of  Washington,  and  it  was  established  in 
that  case  that  the  water  was  very  shoal  between  Sand 
Island  and  the  State  of  Washington,  which  is  the 
same  testimony  had  there  as  I  have  testified  here. 
There  is  practically  no  channel  between  Sand  Island 
and  the  State  of  Washington,  and  all  such  matters 
were  duly  presented  to  the  Supreme  Court  of  the 
United  States  at  the  hearing  in  that  case,  and  prac- 
tically all  that  I  testified  to  in  this  case  was  shown 
in  that  case.  The  conditions  have  changed  appre- 
ciably since  that  time ;  I  should  say  that  on  the  in- 
side of  the  island  I  think  the  water  is  much  shoaler, 
at  least  two  feet  shoaler.  I  am  not  prepared  to  say, 
however,  whether  it  has  increased  in  the  same  pro- 
portion in  the  last  two  years  as  it  had  in  the  two  years 
preceding,  but  in  the  case  above  referred  to.  State 
of  Washington  vs.  State  of  Oregon,  it  was  shown  that 
all  of  that  territory  covered  by  the  waters  north  of 
Sand  Island  were  shoaling  very  rapidly. 

Q.  And  the  Supreme  Court  of  the  United  States 
determined  the  boundary  line  between  the  State  of 
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Oregon  and  the  State  of  Washington  accordingly  as 
delineated  on  this  map  by  that  blue  line  marked 
*' boundary  line  as  claimed  by  the  State  of  Oregon"? 

To  this  question  counsel  for  the  defendants  ob- 
jected upon  the  ground  it  was  calling  for  a  legal  con- 
clusion. 

A.  Yes,  sir.     [225] 

Sand  Island  has  always  been  an  island  and  its  iden- 
tity has  always  been  complete  in  one  solid  body  and 
it  lias  always  been  known  as  "Sand  Island."  It  has 
never  washed  away  except  it  has  gradually  washed 
away  on  one  side  and  filled  up  on  the  other.  Between 
Sand  Island  and  the  Washington  shore  there  are 
many  pound  net  fish  traps.  These  are  constructed 
by  driving  a  row  of  piling  in  the  bed  of  the  river,  and 
it  is  a  disputed  question  as  to  whether  or  not  these 
traps  have  in  any  manner  contributed  to  the  build- 
ing up  of  the  sand  in  the  north  channel.  Of  course, 
where  there  is  silt  carried  in  suspension  in  the  river 
and  meets  an  obstruction  it  is  likely  to  be  deposited. 
There  are  three  or  four  hundred  of  these  traps,  but  I 
do  not  think  that  these  traps  are  the  sole  cause,  not 
the  principal  cause  of  the  shoaling  between  Sand 
Island  and  the  Washington  shore.  In  my  judgment 
the  principal  cause  is  substantially  as  follows:  The 
principal  deposit  is  by  sand  washing  over  the  spit  and 
carried  in  suspension  and  forced  over  by  the  flood 
tide  into  the  neutral  water,  and  more  sand  is  carried 
in  suspension  than  is  carried  down  by  the  river.  It 
is  the  sand  that  is  carried  by  the  flood  waters  into  the 
neutral  waters,  and  it  is  simply  the  law  of  nature 


250        Columhia  River  Packers'  Association 

(Testimony  of  G.  B.  Hegardt.) 

which  is  the  main  contributing  cause.  Of  course, 
these  innumerable  traps  are  an  incident.  The  nat- 
ural tendency  for  that  place  to  shoal  is  caused  by  the 
current  deflecting  south  and  making  a  spit  in  waters 
where  the  current  is  slow,  or  neutral  most  of  the  time. 

Eedirect  Examination. 

The  Government  of  the  United  States  has  been  en- 
gaged in  building  a  jetty  at  the  mouth  of  the  Colum- 
bia Eiver,  and  I  think  that  these  jetties  are  respon- 
sible for  most  of  the  filling  in  in  Bakers  Bay  between 
Sand  Island  and  the  Washington  shore,  because  the 
place  where  the  wave  action  takes  place  is  mostly 
confined  [226]  between  Sand  Island  and  the 
Washington  shore,  because  the  place  where  the  wave 
action  takes  place  is  mostly  confined  between  the  end 
of  the  jetty  and  Cape  Disappointment,  and  would  not 
have  time  to  overflow  elsewhere,  but  comes  into 
Bakers  Bay  and  fills  it  up,  and  that  is  the  reason. 
The  O.  R.  &  N.  found  it  necessary  to  abandon  their 
boats  to  Uwaco  on  account  of  the  shoaling  of  the 
waters  and  they  now  have  their  station  at  Megler  on 
the  Washington  shore.  I  think  the  station  was  built 
some  time  in  1906,  but  I  am  not  sure. 

Q.  Speaking  now  with  reference  to  the  north  chan- 
nel, state  whether  or  not  that  has  gradually  worked 
to  the  south ;  in  other  words  has  the  water  in  the  north 
channel  been  gradually  going  south  until  it  is  now 
south  of  Sand  Island? 

Mr.  FIRLTON. — That  is  objected  to  as  a  conclu- 
sion. 

A.  I  would  say  that  where  the  north  channel  was 
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before,  of  coui'se,  there  was  a  channel  or  space 
through  which  the  water  would  flow.  The  river  re- 
quires a  cei*tain  cross-section  to  take  care  of  the 
volume  of  water  and  when  the  north  channel  occupied 
by  the  old  north  channel  was  filled  up,  it  was  natural 
that  the  body  of  water  which  flowed  through  that 
space  would  move  south  where  it  was  unobstructed, 
so  that  the  water  really  moved  south  of  Sand  Island. 

Q.  Until  it  is  now  where? 

A.  The  place  marked  by  the  1905  channel  line,  on 
Exhibit  5. 

Mr.  DORR. — What  you  mean  then  is  that  the 
water  has  shifted  and  gone  south  instead  of  the  land 
moving? 

A.  Yes. 

(By  Mr.  FULTON.) 

Q.  Then,  you  have  now  evolved  the  doctrine  that 
because  the  channel  has  gradually  grown  shallower 
and  unable  to  accommodate  the  water  that  formerly 
went  through  it,  that  [227]  consequently  the 
water  goes  in  another  direction  and  that  constitutes 
the  channel. 

A.  When  that  question  was  asked  before  I  did  not 
understand  it  with  reference  to  a  channel,  but  when 
they  mentioned  the  water,  it  is  plain,  that  if  there 
was  no  space  for  the  water  to  flow  through,  it  was 
forced  in  some  direction  where  it  was  unobstructed, 
and  that  was  south,  the  only  direction  where  it  was 
unobstructed. 

Q.  Then  it  w^ould  naturally  follow  that  if  the  same 
volume  of  water  was  in  Columbia  River  when  the 
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major  part  flowed  through  the  north  channel,  and  the 
north  channel  became  shallower,  more  water  would 
run  in  some  other  place  ?        A.  Yes. 

Q.  But  it  would  not  necessarily  follow  that  the 
north  channel  had  shifted  down  there,  but  simply 
that  the  other  channel  had  widened  sufficiently  to 
accommodate  the  water,  wouldn't  it? 

A.  The  channel  would  have  to  widen  and  move 
sufficiently  to  accommodate  the  water. 

Q.  Simply  the  water  formerly  running  through  the 
north  channel  is  now  accommodated  by  the  south 
channel. 

A.  For  the  reason  that  the  old  north  channel  is  now 
occupied  by  sand. 

Q.  The  south  channel  has  always  been  in  existence 
and  it  sufficiently  enlarged  itself  to  accommodate  the 
volume  of  water  that  formerly  passed  through  the 
north  channel? 

A.  It  simply  forced  the  north  channel  out  of  ex- 
istence. 

Q.  But  it  did  not  change  the  south  channel  to  the 
north  channel  did  it? 

A.  In  this  way  that  where  it  was  formerly  a  chan- 
nel is  now  occupied  by  the  island  and  the  channel 
moved  with  it.     [228] 

Q.  But  you  don't  mean  to  argue  that  because  the 
south  channel  widened  sufficiently  to  accommodate 
the  waters  occupying  a  former  channel,  that  there- 
upon the  south  channel  was  pre-empted  by  the  north 
channel  ? 

A.  No,  it  combined  with  the  north  channel. 
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Q.  Which  one  is  the  south  channel  now;  is  it  the 
north  channel  or  the  south  channel  ? 

A.  One  is  the  main  channel. 

Q.  It  is  still  the  south  channel,  only  it  is  larger? 

A.  Yes. 
(By  Mr.  WELSH.) 

Q.  Is  there  any  north  channel  now  ? 

A.  No,  that  is  out  of  existence. 

Mr.  DORR. — Q.  And  both  channels  are  running 
through  the  south  part  of  the  river  ? 

A.  Yes. 

Mr.  FULTON.— Q.  You  mean  that  the  water  that 
formerly  ran  through  the  north  channel  is  now  run- 
ning through  the  south? 

A.  Yes. 

•Mr.  WELSH.— Q.  The  north  channel  having 
shoaled  up? 

A.  Yes,  disappearing  and  being  forced  out  of  ex- 
istence. 

[Testimony  of  H.  S.  McGowan,  for  Defendants.] 
H.  S.  McOOWAN,  a  witness  on  behalf  of  defend- 
ants, after  being  didy  sworn,  testified  in  response  to 
interrogatories  propounded  to  him  by  counsel  for  the 
defendants,  as  follows: 

My  name  is  H.  S.  McGowan.  I  am  one  of  the  de- 
fendants in  this  suit.  I  am  forty-four  years  of  age 
and  reside  at  McGowan,  Pacific  County,  Washington. 
I  was  born  there  and  have  resided  there  most  of  my 
life.  I  am  acquainted  with  the  other  defendants,  J. 
P.  Coyle  and  Erick  Lindstrom.  I  have  known  Sand 
Island  so  called     [229]     since  the  time  of  ''Great 
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Eepublic"  wreck,  which,  I  believe,  was  in  the  year 
1879.  This  ship  was  wrecked  on  what  is  called  the 
Republic  spit,  a  body  of  shoal  water  that  is  extremely 
rough  and  exposed  off  the  south — southwest  of  the 
main  body  of  Sand  Island.  I  am  engaged  in  the  sal- 
mon business,  both  packing  and  fishing.  We  operate 
at  Ilwaco,  Washington,  McGowan,  Washington,  and 
Warrendale,  Oregon,  the  latter  place  is  on  the  upper 
river,  and  the  other  two  are  on  the  lower  river  in  Pa- 
cific County  in  the  State  of  Washington  near  the 
mouth  of  the  'Columbia  Eiver.  I  have  been  engaged 
in  such  business  since  about  1882  or  '82  or  '4,  and 
associated  with  me  in  such  business  are  my  brothers 
and  father.  It  is  a  corporation  known  as  P.  J.  Mc- 
Gowan &  Sons.  My  father's  name  is  P.  J.  Mc- 
Growan.  He  became  engaged  in  the  fishing  business 
at  McGowan  about  1852.  We  did  not  begin  canning 
salmon,  however,  until  1884,  and  myself  and  brothers 
have  practically  grown  up  in  the  business.  I  have 
fished  on  the  south  side  of  Sand  Island  prior  to  1908. 
The  first  time  I  fished  there  was  along  about  1896, 
with  traps,  and  filed  notice ;  that  was  on  the  southwest 
side  of  the  island  in  the  channel  that  existed  there  at 
that  time,  between  the  island  and  Peacock  spit. 
Then  it  was  called  the  Oklahoma  channel,  and  there 
were  a  great  number  of  traps  in  there  and  we  oper- 
ated some  along  with  other  people.  That  channel 
finally  became  obliterated  by  the  encroachment  of 
sand  from  Peacock  spit  and  Republic  spit,  and  was 
gradually  filled  up.  Peacock  spit  extends  from  the 
shore  around  the  environment  of  Cape  Disappoint- 
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mont  and  Fort  Canby,  while  the  Republic  spit  was 
outside  to  the  south  of  Sand  Island.  The  Republic 
spit  was  originally  a  wide  shoal  that  was  submerged 
at  all  times,  and  later  on  some  portions  of  it  came  up 
above  low  water  and  moved  off  by  the  force  of  the  sea 
towards  the  north  and  east,  and  two  or  three  detached 
portions  came  out  of  the  wat'Cr  that  have  finally  be- 
come attached  to  Sand  Island.  I  am  familiar  \vith 
the  [230]  regulations  of  the  War  Department 
with  reference  to  permitting  fixed  appliances  to  be 
erected  and  maintained  in  the  lower  Columbia  River. 
The  War  Department  drew  lines  out  there  to  the 
south  and  west  of  the  island  on  both  sides  running 
easterly  from  the  Republic  and  westerly  and  north- 
westerly outside  of  which  lines  they  did  not  design  to 
permit  fixed  structures,  which  in  the  fishing  business 
would  primarily  include  fish  traps,  but  inside  that 
line  under  the  ruling  of  the  Department  they  would 
permit  it.  This  line  was  generally  known  as  the  fair- 
way line  and  I  was  inside  of  that  fairway  line.  I 
should  explain,  probably,  that  inside  of  that  fairway 
line,  as  you  call  it,  no  permits  were  required  from  the 
War  Department.  The  War  Department  through 
its  engineers  established  a  line  outside  of  which  fixed 
appliances  were  not  permitted  to  be  erected,  but  in- 
side of  such  line  no  permit  was  required.  I  began 
fishing  there  along  about  1901, 1  think  it  was ;  it  may 
have  been  1902,  one  of  those  years,  with  drag  seines 
on  a  fishing  site  we  purchased  from  other  parties  ad- 
jacent to  where  the  "Great  Republic"  wreck  was 
located.     I  think  it  was  in  August,  1901,  we  pur- 
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chased  such  site  from  J.  J.  Bi'um'bach  and  Son  or  J^ 
J.  Brimibach  individually,  I  am  not  entirely  clear. 
We  bought  from  them  a  seining  fishery  or  seining 
right.  I  have  with  me  the  bill  of  sale  from  B  rum- 
bach  to  McGowan  and  Sons  transferring  to  McGowan 
and  Sons  such  fishery  and  right. 

Counsel  for  plaintiff  admitted  the  execution  of  this 
document  and  the  recordation  of  the  instrmnent  ac- 
cordingly as  shown  thereon. 

Thereupon  counsel  for  defendants  offered  said  bill 
of  sale  in  evidence  together  with  the  certificate  of  rec- 
ord thereof,  endorsed  thereon.  To  the  introduction 
of  which  the  plaintiff  by  its  attorney  then  and  there- 
objected  upon  the  ground  that  the  same  [231]  is 
incompetent,  irrelevant  and  immaterial,  and  for  the 
reason  that  the  premises  sought  to  be  transferred 
were  on  a  military  reservation  belonging  to  the 
United  'States,  but  does  not  question  the  execution  of 
the  instrument  or  the  sufficiency  of  the  proof  thereof. 

Said  instrument  was  received  in  evidence  and 
marked  Defendants'  Exhibit  No.  9,  and  the  same  is 
hereunto  attached  and  so  marked. 

(H.  S.  McGOWAN  continuing:) 

The  location  referred  to  in  this  bill  of  sale  is  on 
Sand  Island,  or  rather  it  is  on  the  shore  of  the  Colum- 
bia River  on  the  island,  but  I  do  not  know  whether 
it  is  a  military  reservation  of  the  United  States  or 
not.  I  know  the  Government  claims  it  as  such,  and 
so  far  as  my  memory  goes,  I  understand  the  Govern- 
ment has  always  made  that  claim.  J.  J.  Brumbach 
who  signed  the  docmnent  was  a  private  citizen  and 
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held  no  official  position  at  that  time. 

After  acquiring  the  above  document  we  operated 
a  fishery  there  for  catching  salmon  fish.     We  built 
some  temporary  camps  for  housing  a  crew  of  men  and 
horses.     In  the  first  place  we  operated  from  one  to 
two   scows.     We   also  built  a  roadway  and  a  small 
sort  of  a  dock  landing  at  the  end  of  it.     The  Govern- 
ment made  no  objection  to  any  thing  we  did  there,  at 
least  not  at  the  time  we  purchased  it,  or  for  some 
years  after,  one  or  two  years  after,  I  believe.     During 
all  the  time  we  operated  there  we   obtained  our  li- 
censes from  the  State  of  Washington.     The  original 
licenses  were  gotten  from  Mr.  Brumbach.     He  had 
obtained  these  from  the  Washington  Fish  Commis- 
sioner, and  after  that  we  secured  licenses  to  ourselves 
directly  from  the  Fish  Commissioner  of  the  State  of 
Washington.     I  have  in  my  possession  the  licenses 
issued  to  Briunbach.     (Witness  produces  two  fish 
licenses,  one  niunbered  1476,  dated  July  17, 1901,  and 
the  other  1562,  dated  July  27,  1901,     [232]     issued 
to  J.  J.  Brumbach  and  signed  by  A.  C.  Little,  Fish 
Commissioner  of  the  State  of  Washington.) 

Thereupon  counsel  for  defendants  offered  said 
licenses  in  evidence,  both  of  the  licenses  themselves 
and  the  endorsements  which  appear  on  the  back  of 
the  licenses.  To  the  introduction  of  which  in  evi- 
dence plaintiff  by  its  attorney  then  and  there  ob- 
jected, upon  the  ground  that  each  of  said  licenses 
were  incompetent,  immaterial  and  irrelevant. 

Whereupon  said  licenses  were  received  in  evidence 
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and  marked  Defendants'  Exhibit  10,  and  the  same 

are  hereunto  attached  and  so  marked. 

(Witness  continuing:) 

From  that  time  on  to  this  date  we  have  held  fishing 
licenses  for  those  waters  from  the  State  of  Washing- 
ton every  year.  This  fishery  described  in  Exhibit  10 
has  always  been  termed  the  Brumbach  fishery.  It 
began  at  a  point  outside  the  shore  of  Sand  Island, 
probably  four  hundred  feet  westerly  from  the  east- 
ern boundary  of  what  is  commonly  now  termed  Site 
No.  2,  and  running  thence  westerly  along  the  shore 
for  approximately  a  distance  of  3000  feet  to  a  point 
west  of  the  ''Great  Republic,"  and  it  extends  out  into 
the  river  to  the  limits  of  the  ordinary  nets  that  had 
been  used  in  fishing.  These  nets  were  of  various 
lengths  running  from  about  200  fathoms  to  250  fath- 
oms in  length.  Of  course  they  did  not  extend  out 
into  the  water  that  distance.  A  250  fathom  net  would 
probably  have  an  extreme  sweep  out  into  the  river  of 
maybe  900  or  a  1000  feet.  I  used  this  fishery  con- 
stantly and  continuously  each  year  and  season  and 
until  1908.  This  was  known  to  the  plaintiff  and  to 
everybody  in  the  country  who  was  in  the  fishing  busi- 
ness, and  particularly  to  the  plaintiff.  One  of  the 
plaintiff's  main  witnesses,  Mr.  Hawkins,  certainly 
knew  it,  because  I  have  seen  him  there  frequently  on 
the  site  when  we  were  operating  [233]  probably 
not  every  year,  but  over  there  frequently  looking  over 
the  fishery  and  seeing  what  was  caught,  and  I  know 
it  was  a  matter  of  common  knowledge  that  everybody 
knew  we  owned  the  Brumbach  fishery.    Brumbach 
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had  operated  this  fishery  for  two  seasons  before  he 
sold  it  to  us.     Mr.  Brumba<'h  located  this  fishery  upon 
the  ground  one  or  two  years  before  we  bought  it  from 
him. 

The  Fish  Commissioner  of  the  State  of  Washing- 
ton issued  to  me  set  net  licenses  for  the  year  1908  and 
these  I  now  have  in  my  possession.     They  are  dated 
April  15,  1908,  and  issued  to  myself.     I  have  two. 
My  codefendants  have  similar  licenses  issued  to  them. 
These  I  also  have  with  me.     Erick  Lindstrom   has 
three  and  J.  P.  Coyle  has   three.     Each   are    dated 
April  15, 1908,  and  we  had  possession  of  these  licenses 
in  June,  1908,  and  have  never  transferred  them,  and 
they  have  never  been  sold.     We  all  located  these  set 
net  licenses  on  the  fishing  grounds  on  the  sixteenth 
day  of  June,  1908,  and  were   located  by   anchoring 
buoys  at  each  end  of  the  ground   covered  by  each 
license  and  fastening  the  license  number  to  the  buoys. 
The  buoys  were  held  in  place  by  means  of  stone  an- 
chors, that  is  they  were  stones  with  holes  drilled  in ; 
stones  probably  weighing  300  pounds,  and  through 
the  holes  in  the   stones  wire  cables  were  put  and 
clamped  on ;  wire  cable  probably  20  or  25  feet  long, 
or  30,  and  on  the  other  end  of  the  wire  cable  were 
fastened  suitable  cedar  buoys,   probably   four   feet 
long,  and  about  eight  or  ten  inches  in  diameter,  and 
on  these  buoys  were  fastened  the  license  numbers. 
These  license  numbers  were  in  black  figures  on  light 
background ;  the  figures  were  about  seven  inches  long. 
There  were  two  buoys  to  each  location  and  these  buoys 
were  located,  of  course^  at  the  place  we  intended  to 
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occupy  for  our  set  nets.  All  of  these  buoys  were 
handled  in  the  same  manner,  and  the  licenses  for  each 
of  said  sites  were  attached  as  I  have  heretofore  indi- 
cated. We  were  working  together  to  a  large  extent. 
I  know  that  [234]  this  was  the  customary  method 
of  anchoring  set  nets  and  it  was  the  only  practical 
method,  and  I  was  intending  in  good  faith  to  occupy 
these  locations  with  set  nets  and  I  obtained  these 
licenses  for  that  purpose.  The  reason  I  did  not  ob- 
tain licenses  from  the  State  of  Oregon  was  that  the 
property  was  Within  the  State  of  Washington  and 
the  rights  were  in  the  State  of  Washington  so  far  as 
I  know.  That  was  the  general  understanding. 
Everybody  acted  upon  that  assumption,  both  private 
individuals  and  public  officials.  I  did,  however,  ob- 
tain four  licenses  from  the  State  of  Oregon,  and  I 
have  these  with  me.  They  are  numbered  0-142, 
0-143,  0-144,  0-145.  I  got  them  simply  so  that 
th'ere  would  not  be  any  question  as  to  our  rights  in 
the  State  of  Washington  or  the  State  of  Oregon  in 
operating  my  fishing  rights  on  Sand  Island.  I  knew 
that  there  was  a  controversy  existing  between  these 
two  States  over  the  boundary  line  and  I  obtained 
these  licenses  accordingly  as  a  protection  so  that  I 
would  have  licenses  from  whichever  state  that  should 
prevail.  These  licenses  were  issued  to  me  on  the 
dates  they  purport  to  bear,  and  I  have  never  trans- 
ferred them.  I  had  these  Oregon  licenses  merely  to 
protect  my  rights  in  fishing  there  the  best  I  knew 
how.  After  the  defendants  Lindstrom  and  Coyle 
and  myself  had  anchored  the  buoys,  I  have  just  men- 
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tionod,  I  received  a  call  from  Mr.  Bagnall,  Assistant 
United  States  Ene^ineer  of  the  Columbia  River  Dis- 
trict, and  he  informed  me  that  he  was  investigating 
a  complaint  that  had  been  made  against  me  for  ob- 
structing navigation. 

CJounsel  for  plaintiff  objected  to  the  witness  detail- 
ing a  conversation  he  had  with  Mr.  Bagnall,  upon  the 
ground  that  the  same  is  incompetent,  irrelevant  and 
hearsay. 
(Mr.  McGOWAN  continuing:) 

That  the  complaint  had  been  lodged  against  me  by 
the  Columbia  River  Packers'  Association  alleging 
that  I  was  obstructing  [235]  navigable  waters  of 
th€  Columbia  River  which  were  under  the  jurisdic- 
tion of  the  United  States  and  he  w^as  going  down  to 
Band  Island  in  that  interest  and  asked  me  if  I  wanted 
to  go.  I  said  yes,  I  would  like  to  go.  Then  we  got 
aboard  the  steamer  **Arigo"  and  proceeded  down  to- 
wards Sand  Island  and  were  passing  down  the  chan- 
nel of  the  river  just  south  of  Sand  Island,  and  when 
we  got  a  short  distance  beyond  the  eastern  end  of  the 
island  we  ran  across  a  lot  of  gill  nets  which  had  the 
river  practically  blocked  all  across  the  channel.  He 
wormed  his  way  around  amongst  these  gill  nets  a  mile 
or  so  and  came  down  to  the  vicinity  of  where  these 
obstructions  were  alleged  to  be,  as  he  said,  and  looked 
out  across  the  west  and  could  not  see  them;  he  then 
asked  me  where  they  were.  I  told  him  where  they 
were  and  he  pulled  in  close  to  the  shore,  as  close  to 
Scarboro  as  he  could,  and  got  out  his  field-glasses  and 
made  out  some  of  the  buoys  along  the  shore  there  with 
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his  field-glasses.     By  that  time  the  gill  nets  had  gath- 
ered in  thicker  and  closer  around  him,  t*o  he  turned 
his  boat  about  and  went  back  and  landed  me  at  our 
dock  and  went  away. 

As  a  matter  of  fact,  we  were  not  in  line  of  naviga- 
tion with  these  buoys.  After  that  I  never  heard 
anything  further  from  the  War  Department. 
'Shortly  after  that  these  buoys  disappeared.  A  part 
or  all  of  them  disappeared  one  day  or  night,  I  don't 
remember  which,  and  I  immediately  had  others  pre- 
pared and  had  them  replaced.  The  next  thing  was 
that  I  learned  that  the  Colimabia  River  Packers'  As- 
sociation had  forcibly  removed  my  buoys  and  loca- 
tions, and  I  immediately  consulted  my  attorney,  Mr. 
Welsh,  for  the  purpose  of  getting  out  an  injunction 
or  restraining  order  to  restrain  them  from  interfer- 
ing with  my  property  and  just  before  the  papers  were 
finished,  I  think  it  was,  the  deputy  United  States 
marshal  appeared  on  the  scene  and  served  some 
papers  on  me.  These  turned  out  to  be  the  papers  in 
this  suit.  At  the  time  the  papers  [236]  were 
served  I  was  actively  engaged  in  preparing  papers 
for  my  suit  against  them.  Each  of  these  markers 
cost  from  five  to  ten  dollars.  We  placed  on  the 
ground  sixteen  in  all ;  some  were  removed  and  some 
replaced  again.  I  think  there  were  placed  on  the 
ground  something  over  twenty  of  these  markers  or 
buoys.  The  practical  fishing  season  opens  at  that 
place  usually  about  the  first  of  July  and  continues  on 
and  until  the  close  of  the  season,  August  25th,  I  was 
prepared  to  fish  these   grounds,  that  is  my  set  net 
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locations.     We  had  part  of  the  gear  necessary  and 
were  preparing  the  other.     I  had  some  gill  nets  on 
hand  and  we  were  actively  engaged  in  buying  some 
others  at  that  time,  and  we  had  expended,  I  should 
estimate,  several  hundred  dollars  for  an  outfit  that 
we  had  secured  at  that  time.     All  of  our  set  net  loca- 
tions were  below  and  beyond  low  tide,  probably  50  to 
a  100  feet  below  the  line  of  low-water  mark,  extend- 
ing out  into  the  stream  and  none  were  above  the  line 
of  low  tide.     We   also  had  a  drag  seine  license  for 
that  location  that  year.     It  was  issued  April  1,  1908, 
and  this  license  was  posted  on  the  premises  on  a  board 
with    black   letters    or   figures    on  a  white  or  light 
ground,  nailed  upon  a  post  at  each  end  of  the  location. 
The  number  of  that  license  was  726,  issued  by  the 
Fish  Commissioner  of  the  State  of  Washington.     I 
had  this  license  at  the  same  place  I  had  posted  our 
former  seining  licenses  on  the  same  premises.     There 
was  a  post  driven  in  the  ground  standing  up  probably 
five  or  six  feet  above  the  surface.     The  license  num- 
bers were  painted  on  a  board  or  boards  in  black  let- 
ters about  ten  inches  long,  on  a  white  or  light  colored 
ground,  and  these  boards  containing  the  license  num- 
bers were  then  nailed  upon  this  stake  in  a  conspicu- 
ous manner.     This  license  mmiber,  726,  was  placed 
there  immediately  after  the  license  was  ^-eceived.     It 
was  not  issued  until  the  first  of  April  and  probably 
was  not  received  from  the  Fish     [237]     Commis- 
sioner for  a  day  or  two  afterward.     It  was  posted, 
however,  during  the  month  of  April,  1908.     I  took  a 
photograph  of  that  monument  which  marked  my  drag 
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seine  license.  I  cannot  give  the  exact  date  it  was 
taken,  but  it  was  subsequent  to  April  1, 1008.  I  took 
the  picture  myself.  There  are  a  number  of  boards 
nailed  to  the  same  post  other  than  the  one  that  carries 
the  number  of  this  1908  license.  These  are  the 
licenses  of  the  previous  years.  The  license  number 
did  not  show  very  plainly.  The  weather  had  beaten 
the  lettering  off  so  that  it  was  indistinct  unless  you 
get  close  up,  but  the  number  726  appears  prominently. 

Mr.  DORR. — The  license  that  the  witness  is  testi- 
fying about,  which  is  726,  bears  the  date  of  April  1, 
1O08,  and  is  purported  to  be  a  license  for  one  year, 
ending  as  it  is  printed  in  this  blank,  March  31,  1908. 
This  would  be  the  day  before  the  date  that  it  was  is- 
tsued,  which  counsel  contends  at  this  time  is  mani- 
festly an  error  of  the  expiration  date  by  the  issuing 
office.  We  may  have  to  ask  some  indulgence  to  prove 
that  if  any  objection  is  made  against  it. 

Mr.  FULTON. — I  will  stipulate  that  this  was  a 
mistake  in  the  date;  that  the  date  should  end  on 
March  31,  1909. 

(Witness  continuing:) 

This  license  was  renewed  with  the  same  number  for 
1910  and  again  renewed  for  1910-11,  which  is  the 
present  license.     J.  D.  McGowan  is  a  brother  of  mine. 

Whereupon  counsel  for  defendants  offered  the 
three  licenses  referred  to  by  the  above  witness  as  De- 
fendants' Exhibit  No.  11.  To  the  introduction  of 
said  licenses  in  evidence  and  each  thereof,  the  plain- 
tiff by  its  attorney  then  and  there  objected  upon  the 
ground  the  same  are,  and  each  was,  incompetent,  ir- 
relevant and  immaterial.     [238] 
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Whereupon  said  three  licenses  were  received  in 
evidence  and  marked  Defendants'  Exhibit  No.  11, 
and  the  same  are  hereunto  attached  so  marked. 

(Witness  continuing:) 

The  monument  located  on  the  ground  as  shown  in 
the  photograph  that  I  have  just  testified  about, 
shows  my  license  to  be  No.  726,  is  located  at  the  east- 
ern end  of  the  location  line  and  it  does  not  cover  all 
the  grounds  that  are  in  controversy  in  this  case,  but 
it  covers  a  considerable  part  of  it,  that  is  about  3,000 
feet,  but  the  plaintiff  occupied  all  of  the  ground 
covered  by  our  license  numbers.  The  license  covers 
nearly  all  of  the  ground  between  the  end  limits  of 
Site  No.  2,  Site  No.  2  lacking  about  400  feet. 

Thereupon  counsel  for  defendants  offered  said 
photograph  in  evidence.  To  the  introduction  of 
which  the  plaintiff  by  its  attorney  objected  on  the 
ground  the  same  is  immaterial. 

Whereupon  said  document  was  received  in  evi- 
dence and  marked  Defendants'  Exhibit  No.  12,  and 
the  same  is  hereunto  attached  so  marked. 

(Witness  continuing:) 

This  monument  shown  in  Exhibit  No.  12  is  just 
about  clear  of  ordinary  high  tide,  and  is  quite  a  lit- 
tle ways  back  of  ordinary  low  tide.  I  could  not  say 
how  many  feet  back  from  the  line  of  high  tide,  but 
it  varies  a  few  feet.  These  tides  vary  a  few  feet 
and  at  other  times  hundreds  of  feet,  but  at  ordinary 
high  tide  I  should  say  this  post  was  from  50  to  a  100 
feet  back  therefrom. 

It  ought  to  be   stated   that  this   ground  is  very 
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materially  changed  since  pound  nets  were  there. 
At  the  time  pound  nets  were  located  there  on  what  is 
known  as  the  south  end  of  Oklahoma  channel,  and 
since  that  time  they  have  become  sanded  up  by 
[239]  movements  of  portions  of  the  Republic  spit 
which  moved  in  there  on  numerous  occasions,  so  that 
points  where  the  pound  nets  were  originally  located 
are  all  throroughly  sanded  up  and  does  not  come  to 
the  shore  line  any  more  at  all.  I  might  say  that  one 
pound  net  was  on  the  shore  line  and  was  removed  in 
order  to  get  it  away  from  the  seines.  I  operated  a 
pound  net  there  from  about  1892  or  '93,  to  about 
1896  or  1897.  From  1901  to  1908  no  one  ever  dis^ 
puted  my  right  to  operate  seines  on  the  Brumbach 
seining  groimd.  I  have  renewed  my  set  net  licenses 
that  I  obtained  in  1908  every  year  since  and  I  have 
these  renewals  with  me.  They  are  numbered  1431, 
1432  for  1908  and  ending  March,  1909.  The  renewal 
number  of  1431  was  number  430  dated  April  1,  1909, 
ending  March  31,  1910. 

These  renewal  licenses  were  all,  after  being  identi- 
fied, offered  in  evidence,  being  No.  1431,  April  5, 
1908,  renewal  No.  430,  April  1, 1909,  and  renewal  No. 
668,  April  1,  1910.  To  the  introduction  of  which 
plaintiff  by  its  attorney  objected  on  the  ground  that 
the  same  were,  and  each  was,  immaterial  and  irrele- 
vant, and  particularly  as  to  No.  430  and  No.  668  for 
the  same  reason. 

Whereupon  said  licenses  were  received  in  evidence 
and  marked  Defendants'  Exhibit  No.  13,  and  the 
same  are  hereunto  attached  so  marked. 
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Counsel  for  defendants  then  offered  in  evidence 
the  licenses  issued  by  the  Fish  Commissioner  which 
had  been  identified  by  the  witness,  being  No.  1432, 
dated  April  15,  1908,  and  renewal  number  431,  dated 
April  1,  1909,  and  renewal  number  669,  dated  April 
1,  1910,  all  set  net  licenses.  To  the  introduction  of 
which  plaintiff  by  its  attorney  then  and  there  ob- 
jected upon  the  ground  that  the  same  is  immaterial, 
irrelevant  and  incompetent. 

Whereupon  said  licenses  were  duly  received  in  evi- 
dence and  marked  Defendants'  Exhibit  No.  14,  and 
the  same  are  hereunto  attached  so  marked.     [240] 

Thereupon  counsel  for  defendants  offered  in  evi- 
dence the  licenses  identified  by  the  said  witness, 
numbers  142,  143,  144  and  145,  issued  to  him  by  the 
Master  Fish  Warden  of  the  State  of  Oregon  under 
date  of  June  19,  190§.  To  the  introduction  of  each 
of  said  licenses  coimsel  for  plaintiff  then  and  there 
objected  upon  the  ground  that  the  same  are  inuna- 
terial,  irrelevant  and  incompetent. 

Whereupon  said  licenses  were  duly  received  in 
evidence  marked  Defendants'  Exhibit  15,  and  the 
same  are  hereunto  attached  so  marked. 

Stipulation  [as  to  Certain  Licenses  Issued  by  Fish 
Commissioner]. 
It  was  then  admitted  by  the  plaintiff  that  the  Fish 
Commissioner  of  the  State  of  Washington  issued  to 
the  defendant  J.  P.  Coyle  set  net  licenses  numbered 
1436,  1437  and  1438,  under  date  of  April  15,  1908; 
that  the  said  Fish  Commissioner  also  issued  licenses 
purporting  to  be  renewals   of   the   last  three  men- 
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tioned  licenses  under  date  of  April  1,  1909,  bearing 
numbers  respectively  435,  711  and  712,  and  licenses 
also  purporting  to  be  renewals  were  likewise  issued 
by  the  same  ofi&cial  under  date  of  April  1, 1910,  num- 
bered G60,  661  and  662,  and  the  same  admission  is 
made  to  similar  licenses  issued  to  defendant  Erick 
Lindstrom,  which  consist  of  the  original  licenses 
numbered  1433,  1434  and  1435,  each  bearing  date  of 
April  15,  1908,  and  with  the  purported  renewals 
thereof  numbered  respectively  432,  433  and  434, 
dated  April  1,  1909,  and  the  subsequent  purported 
renewals  of  the  last-mentioned  licenses  bearing  date 
of  April  1,  1910,  and  numbered  respectively  658,  659 
and  692,  licenses  being  identical  in  form  and  cover- 
ing the  same  district,  the  Columbia  River  district, 
as  the  licenses  to  H.  S.  McGowan,  already  intro- 
duced. But  plaintiff,  through  its  attorney,  objected 
to  the  introduction  of  said  licenses  in  evidence  upon 
the  ground  the  same  were,  and  each  was,  immaterial, 
irrelevant  and  not  within  the  issues.     [241] 

Q.  Now,  Mr.  McGowan,  what  was  the  reasonable 
quantity  of  fish,  salmon,  that  could  be  caught  in  this 
fishery  which  you  and  the  other  defendants  were  en- 
joined from  operating  in  1908  by  reason  of  the  in- 
junction which  issued  out  of  this  suit? 

To  this  question  the  plaintiff  by  its  attorney  then 
and  there  objected  upon  the  ground  that  it  was  in- 
competent, irrelevant  and  immaterial.  And  upon 
the  further  ground  that  a  court  of  equity  has  no 
authority  to  assess  damages  in  this  suit,  and  the 
plaintiff  has  a  constitutional  right  to  a  jury  trial  on 
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matters  of  damages,  if  any  were  suffered,  and  fur- 
ther, that  the  witness  is  incompetent  to  testify  on 
that  question. 

A.  It  would  be  a  very  large  quantity.  I  would 
estimate  that  from  150  to  200  tons  of  fish.  The 
average  value  per  ton  in  1908  would  be  about  $110 
per  ton.  This  could  not  be  very  well  valued  between 
the  three  of  us  defendants  on  a  pro  rata  basis  of  the 
number  of  nets,  for  the  reason  that  the  lower  loca- 
tions were  more  valuable  than  the  eastern  locations. 
The  locations  of  mine  were  adjacent  to  and  easterly 
from  what  is  known  as  the  *' Great  Republic"  wreck, 
and  that  is  the  best  piece  of  fishery  ground  in  that 
part  of  the  Columbia  River. 

Q.  What,  in  your  opinion,  would  have  been  the 
reasonable  amount  of  fish,  salmon  fish,  for  you  to 
have  caught  on  that  ground  each  year,  1908,  1909 
and  1910,  during  which  you  have  been  restrained? 

To  this  question  counsel  for  defendants  objected 
upon  the  ground  that  it  is  immaterial,  irrelevant  and 
incompetent,  and  that  the  Court  had  no  jurisdiction 
to  assess  damages  against  plaintiff  in  equity;  that 
the  plaintiff  was  entitled  to  a  jury  [242]  trial, 
and  that  the  witness  was  incompetent. 

A.  It  ought  to  be  easily  50  tons  or  more  per  year 
on  my  grounds,  and  I  would  say  that  the  other  terri- 
tory being  more  extensive  in  length  might  produce 
about  the  same  amount  of  fish,  about  50  or  more 
tons  per  year.  According  to  the  best  of  my  judg- 
ment a  reasonable  estimate  would  be  50  tons  for  each 
of  the  three    defendants   per   year.     I    am  talking 
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mostly  about  Chinook  salmon,  a  certain  portion 
would  be  what  is  termed  steelheads.  They  are  a  fish 
that  are  used  commercially  for  canning,  mild  curing 
and  freezing.  The  price  I  have  mentioned  above 
would  be  about  the  average  price  for  1908.  The 
average  price  for  1909  would  be  about  $120  per  ton, 
and  the  average  price  for  such  fish  during  the  year 
1910  would  be  about  $130  per  ton. 

I  am  familiar  with  the  territory  between  the  main- 
land on  the  right  bank  of  the  Columbia  River  and 
Sand  Island.  Extending  from  the  north  shore  of 
the  river  west  from  Fort  Columbia  along  what  is 
termed  Chinook  beach  down  past  the  town  of  Chin- 
ook and  for  a  considerable  distance  below  Chinook, 
probably  a  dista,nce  of  perhaps  three  miles,  and  ex- 
tending diagonally  down  the  stream  off  the  shore 
over  to  Sand  Island  it  is  a  big  shoal  or  tide  flats. 
At  mean  low  tide  and  fair  weather  conditions  when 
there  is  no  disturbance  in  the  wind  or  storms,  there 
is  not  any  navigable  water  out  in  that  country. 
There  are  some  pot  holes  and  small  sinks,  or  some- 
thing of  that  sort,  here  and  there,  and  bunches  of 
high  sands  dotted  along,  but  it  is  dry  and  not  navi- 
gable, partly  covered  sand  and  partly  mud  flats. 
It  is  not  navigable  up  and  down  the  river  at  low 
tide,  not  even  with  a  canoe.  Nothing  that  a  man 
could  ride  in  would  navigate  there.  I  have  never 
walked  continuously  out  there  because  it  is  pretty 
muddy  in  places,  but  I  have  been  over  all  of  the  flats 
from  time  to  time  clear  [243]  out  to  Sand  Island. 
I  have  been  out  there  on  foot  but  I  have  not  walked 
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it  in  continuity  from  the  shore  to  Sand  Island,  but 
have  been  over  different  parts  oi  it  on  foot.     The 
conditions  that  prevailed  in  June,  1908,  and  since 
that  time,  generally  speaking,  there  has  been  a  grad- 
ual upbuilding  of  all  these  flats,  I  have  no  means  of 
knowing  how  rapidly  that  accretion  is  forming,  only 
I  know  it  gets  gradually  more  pronounced  in  most 
places,  getting  higher  each  year  in  most  places.     In 
some  spots  I  have  noticed  it  does  not  change  but  a 
little,  in  others  it  changes  more.     There  are  fishing 
traps  still  in  operation  in  Bakers  Bay.     Down  in  the 
Ilwaco  end  of  the  bay  there  are  a  number  of  fish 
traps  still  operated  and  in  the  territory  inside,  that 
is  towards    the  Washington    shore    and    upstream 
from  the  eastern   end   of   Sand   Island  there  are  a 
great  many  fish  traps,  but  there  is  quite  a  large  sec- 
tion in  between  these  points  and  located  between 
what  might  be  called  the  central  part  of  Sand  Island 
and    Chinook   beach    out    towards    the   mouth   of 
Chinook  River,  where  practically  all  of  the  original 
traps  were,  have  been  abandoned  owing  to  the  shoal- 
ing up  of  the  water  and  the  absence  of  any  more  fish 
on    these    flats.     The   territory   that   I   have   just 
described  as  being  mud  flats  or  sand  flats,  nearly  all 
get  dry  at  low  tide.     There  are  other  traps,  how- 
ever, easterly   of   Sand   Island  and  just  shoreward 
from  the  eastern  end  of  the  island  for  a  short  dis- 
tance where  they  do  not  get  dry.     I  have  one  or  two 
photographs  that  I  took  down  there  where  I  could 
find  the  greatest  amount  of  water  at  the  particular 
time  I  took  the  pictures.     I  have  a  couple  I  think 
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I  took  in  June,  1908.     (Here  witness  produced  two 

pictures.) 

When  I  took  these  pictures  I  was  standing  on  the 
flats  about  1,000  feet  to  the  east  and  north  of  the 
inner  side  of  Sand  Island  between  what  is  called  the 
Island  and  the  Chinook  beach  shore.  The  view  of 
them  extended  towards  the  Washington  shore. 
[244]  This  view  covers  places  where  there  was  the 
most  indication  of  water  between  Sand  Island  and 
the  Washington  shore.  These  pictures  were  taken 
approximately  an  hour  after  the  tide  indicated  as 
low  tide  on  the  tide  table.  The  tide  was  rising  at 
the  time.  These  pictures  were  taken,  according  to 
the  best  of  my  recollection,  in  June,  1908.  I  would 
not  be  positive  as  to  the  exact  date,  but  approxi- 
mately at  that  time.  I  think  they  were  taken  be- 
tween nine  o'clock  in  the  morning  and  half  past 
nine ;  maybe  as  late  as  ten.  They  were  taken  at  the 
same  time. 

Counsel  for  defendants  then  offered  said  photo- 
graphs just  testified  to,  by  said  witness,  in  evidence. 
To  the  introduction  of  the  same  in  evidence  counsel 
for  plaintiff  then  and  there  objected  upon  the 
ground  the  same  are  immaterial  and  irrelevant. 

Whereupon  said  two  photographs  were  received  in 
evidence,  marked  Defendants'  Exhibits  16  and  17 
respectively,  and  are  hereunto  attached  so  marked. 

(Witness  continuing:) 

In  one  of  these  pictures  you  will  notice  a  man  and 
a  boy,  one  is  my  brother  and  the  other  is  my  son. 

On  the  higher  part  of  these  tide  flats  between  Sand 


vs.  H.  S.  McGoivan  ct  al.  273 

(Testimony  of  H.  S.  McGowan.) 
Island  and  the  Washington  shore,  generally  speak- 
ing, there  is  no  vegetation;  on  the  lower  part  of  the 
flats  are  the  most  indications  of  water,  th<3re  is  water 
grass  growing. 

Q.  What  did  you  pay  for  whatever  right  you  ac- 
quired from  Brumbach  ? 

To  this  question  counsel  for  plaintiff  objected 
upon  the  ground  that  it  was  immaterial  and  irrele- 
vant. 

A.  $2,000,  if  I  remember  correctly.  The  greater 
part  of  it  was  [245]  for  fishery  rights  princi- 
pally; part  of  it  was  for  a  few  old  horses  Brumbach 
had,  and  a  couple  of  sailing  skiffs,  and  two  old 
seines. 

I  built  the  wharf  that  I  spoke  of  some  time  ago ; 
at  a  point  about  what  might  be  termed  the  center  of 
the  inner  side  of  Sand  Island  proper  and  running 
down  across  the  tide  flats  to  a  sort  of  hole  or  part 
of  a  sink  located  there,  conveniently  where  the  boats 
could  come  in  and  make  a  landing  when  the  tide  came 
up.     The  outer  end  of  the  piling  was  below  the  line 
of  low  tide,  in  a  hole  or  sink  which  was  then  below 
low  tide.     There  might  have  been  a  foot  of  water 
there  at  low  tide,  and  so  far  as  I  know  that  wharf 
is  there  yet,  and  so  far  as  I  know  the  plaintiff  may 
have  used  it.     The  plaintiff  has  been  using  the  build- 
ing which  I  built  there  so  far  as  I  know  ever  since 
the  smnmer  of  1908,  that  is,  since  about  July,  1908. 

I  bought  other  fishing  rights  down  there  other  than 
I  purchased  from  Brumbach.  I  do  not  remember 
the  year,  but  I  think  it  was  along  about  1904.    I  pur- 
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chased  from  Reischman  Brothers  along  about  1904, 
and  I  also  purchased  some  alleged  rights  from  si  man 
named  Graham,  I  think  in  1905,  These  fishery 
rights  were  westerly  from  the  "Great  Republic'* 
wreck  adjoining  what  is  known  as  the  Brumbach 
ground  on  their  eastern  end  and  extending  in  a  west- 
erly direction  down  the  shore.  These  fishery  rights 
would  not  be  in  front  of  the  sites  in  controversy. 
Those  grounds  or  fishery  rights  were  located  mostly^ 
if  not  all,  in  front  of  Site  Number  One.  They  may 
have  overlapped  Site  Number  Two  on  the  west  end 
a  few  hundred  feet  possibly,  perhaps  not.  I  paid 
$3,000  if  I  remember  correctly,  for  these  rights  and 
I  took  a  bill  of  sale  therefor,  but  I  do  not  have  it 
with  me.  I  do  not  know  whether  the  plaintiff  knew 
of  that  purchase,  excepting  the  Graham  purchase  I 
mentioned.  The  Graham  purchase  of  alleged  fish- 
ery rights  was  back  on  the  westerly  portion  of  the 
Reischman  premises.  I  do  not  know  if  the  plaintiff 
knew  about  the  Graham  [246]  purchase,  but  R. 
A.  Hawkins,  who  was  a  witness  in  this  case  on  be- 
half of  the  plaintiff,  was  a  witness  to  the  bill  of  sale, 
and  he  knew  it.  I  have  also  bought  some  fish  traps 
down  in  the  same  territory,  which  were  located  in 
the  channel  that  I  have  spoken  of  as  the  Oklahoma 
channel.  These  are  all  sanded  up,  the  most  of  them, 
I  think.  I  have  a  photograph  or  two  here  showing 
some  of  those  traps  that  sand  into  the  island.  At  the 
place  shown  on  these  photographs  which  are  now  ap- 
parently covered  with  driftwood  and  debris  of  one 
sort  or  another,  this  was  under  water  at  that  time 
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from  the  point  where  the  piling  are  to  the  fore  back- 
ground of  the  picture.     That  is  all  portions,  the  Pea- 
cock spit  and  the  Republic  spit  that  have  washed  in 
there  between  1890  and  1900.     These  pictures  were 
taken  along  in   the   summer   of   1908,  I  think,  and 
were  taken  by  myself.     These  properties  shown  in 
these  photographs  were  fished  in  the  Oklahoma  chan- 
nel as  late  as  1898  probably.     In  the  immediate  fore- 
ground I  should  think  that  the  sand  has  been  blown 
up  by  the  wind  and  washed  up  by  the  waves,  proba- 
bly from  three  to  six  or  eight  feet  above  ordinary 
high  tide,  and  in  the  background  beyond  where  the 
piling  appears  the  sand  has  been  washed  and  drifted 
by  the  winds  equally  high,  probably  six  or  eight  feet 
above  mean  high  tide.     In  1898  the  channel  there  had 
gotten  quite  shoal  excepting  in  pot  holes,  which  were 
portions  of  the   old   Oklahoma  channel,  that  might 
have  been  six  or  eight  feet  deep  at  low  tide.     When 
these  traps  were  put  in  there  the  deepest  water  in  the 
channel   would   run    about    seven    to   eleven   feet. 
Within  a  period  of  approximately  ten  years,  ten  to 
twelve  years,  it  has  shoaled  up  from  about  eleven 
feet  to  practically  nothing,  that  is  as  a  continuous 
channel.     There  are  holes  in  it,  but  the  mouth  was 
completely  shoaled  up  by  that  time.     That  is  to  say, 
where  the  surface  is  five  or  six  feet  above  high  tide 
in  1898,  it  was  some  five  or  six  feet  below  low  tide. 
That  would     [247]     make  a  range  of  approximately 
fifteen  feet.     This  is  a  fair  illustration  of  the  shoal- 
ing up  of  that  portion  of  the  territory,  that  is,  rang- 
ing over  hundreds  of  acres,  probably  running  a  mile 
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and  a  half  in  length,  and  in  places,  I  guess,  a  mile  and 
a  half  in  width.     The  shoaling  has  not  been  uniform 
throughout   the   entire    district   by   any  means.     I 
should  estimate  roughly,  that  from  25  to  50  traps 
have  been  put  out  of  business  by  this  shoaling  pro- 
cess.    I  know  about  Sand  Island  having  moved.     A 
good  while  back,  along  about  1876,  '77  or  78,  along 
in  there  somewhere,  the  island  was  very  much  to  the 
south  or  southeast  of  where  it  has  now  grown  to  be. 
Prom  that  time  up  to  the  present  the  main  body  of 
the  island  had  grown  in  the  north  a  very  long  way, 
possibly  a  mile  and  a  half  or  two  miles.    It  also  be- 
came very  much  elongated   to   the    east,  connecting 
with  the  Chinook  flats  for  a  distance  of  maybe  a  mile, 
or  a  mile  and  a  half.     And  I  knew  where  the  north 
ship  channel  was.     Sand  Island  as  it  is  now  located 
is  north  of  what  was   the  north   channel.     It   has 
moved  right  across  that  channel  on  the  north  side  of 
Sand  Island.     One  part  of  the  main  bulk  of  the 
island  ceased  moving  north  along  about  1888, 1  should 
say,  but  continued  to  grow  in  a  northerly  direction^ 
adding  on  and  enlarging  in  the  direction  of  the  north 
and  slightly  to  the  east,  and  some  to  the  west,  and 
later  on  it  had  grown  considerably  to  the  westward, 
if  portions  of  Peacock  and  Republic  spits  might  be 
termed  parts  of  the  island  now.    And  I  think  the 
northern  end   has    ceased   growing  practically  and 
there  is  a  general  filling  up  of  the  flats  between  the 
so-called  island  and  shore.     It  is  navigable  over  these 
flats  when  the  tide  is  up,  or  high  tide.     The  kind  of 
navigation  may  be  stated  to  be  that  fisherman  ran 
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their  fishboats,  flat-boats,  ^11  -net  boats,  and  when  the 
tide  is  up  the  fish  launches  run  from  various  places 
into  Chinook  and  into  fish   scows  that  are  located 
around  in  the  neighborhood  of  Chinook  for     [248] 
fish  stations,  and  also  to  Ilwaco  where  our  cannery- 
is  located.     There    is    no    regular   navigation    that 
passes  up  and  down  the  river  on  the  north  side  of  the 
island.    There  is  no  navigation  there  with  the  excep- 
tion of  one  launch  that  plies   on   the  tide  between 
Ilwaco,  Chinook  and  Astoria.     The  sort  of  boats  that 
plies  in  these  waters  are  all  small  fish-boats  belong- 
ing to  fishermen  or  small  launches.     In  the  case  of 
this  boat  which  I  said  plies  from  Ilwaco  to  Chinook 
and  Astoria,  it  is  a  launch  about  50  feet  long.     I 
would  say  there  are  one  or  two  tow-boats  that  are 
operated  in  towing  rafts  across  out  of  there  at  high 
tide  from  the  Wallicut  Eiver,  occasionally,  not  often, 
and  once  in  awhile  from  the   Chinook  River.     The 
ordinary  flat-boat  used  by  trappers  draws  possibly 
six  or  eight  inches  when  they  are  light.     Sailing  and 
gill  net  boats  will  draw  a  foot  to  a  foot  and  a  half, 
and  some  two  feet  of  water.     They  are  center  board 
boats.     The  motor  fish-boats  used  by  some  fishermen 
there  will  draw  about  two  feet  of  water.     These  fish 
carrjring  launches  that  ply  between  there  when  the 
tide  is  up,  generally  draw  about  four  feet  of  water. 
Some  of  them  three  and  some  four.     These  tow-boats 
do  not  ply  with  any  regularity  on  any  route  but  tow 
logs  occasionally  from   the   Wallicut  and    Chinook 
rivers  to  the   mills.     The   Wallicut   River   has   its 
mouth  about  a  mile  and  a  half  in  a  generally  north- 
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easterly  direction  from  the  town  of  Ilwaco,  and  the 
mouth  of  the  Chinook  River  is  about  two  miles  fur- 
ther east  than  the  mouth  of  the  Wallicut.  They  are 
really  tidal  sloughs,  not  rivers.  The  loggers  haul 
their  logs  down  into  the  beds  of  these  streams  and  at 
high  tide  they  take  them  out  to  a  boom  for  a  raft. 
These  logs  can  be  towed  only  at  high  tide. 

Thereupon  counsel  for  defendants  offered  in  evi- 
dence the  two  last  photographs  identified  by  the  wit- 
ness. Counsel  for  the  plaintiff  objected  to  the  same 
upon  the  ground  that  each  was  [249]  immaterial, 
irrelevant  and  incompetent. 

Whereupon  said  photographs  were  received  in  evi- 
dence, marked  Defendants'  Exhibits  18  and  19  re- 
spectively, and  are  hereunto  attached  so  marked. 

(Witness  continuing:) 

There  is  no  navigation  that  I  know  of  at  all  pass- 
ing up  and  down  the  river  around  Sand  Island  or  out 
through  the  main  mouth  of  the  river  from  above 
Sand  Island  to  the  mouth  of  the  river  below  Sand 
Island,  and  I  would  be  able  to  know  it  if  there  was. 
The  only  boat  I  know  of  that  goes  out  through  there 
into  the  main  Columbia  from  between  Fort  Canby  or 
Disappointment  and  Sand  Island  is  the  life  saving 
boat  which  goes  out  there  from  Fort  Canby  life  sav- 
ing station.  Of  course  some  fishermen  will  occa- 
sionally get  out  from  there  through  the  breakers,  but 
there  is  no  navigation  through  there. 

I  was  present  at  the  examination  of  the  two  wit- 
nesses who  testified  for  plaintiff  in  this  case  before 
the  referee  on  the  15th  day  of  September,  1910,  and 
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heard  their  testimony,  I  heard  what  these  witnesses 
said  with  respect  to  the  ground  which  myself  and  co- 
defendants  located  with  set  net  licenses,  and  I  heard 
them  make  some  remark  about  these  grounds  being 
unfit  for  set  net  fishing.  They  are  mistaken  about  it, 
that  is  all.  They  are  suitable  for  set  net  fishing  and 
I  intended  in  good  faith  to  use  them  for  that  pur- 
pose, and  I  would  have  done  so  had  I  not  been  en- 
joined in  this  suit,  and  I  was  making  all  preparations 
for  that  purpose  and  I  am  able  to  state  that  it  was 
a  practical  way  of  catching  fish  at  that  place  with 
these  set  nets. 

Q.  Something  was  said  by  the  two  witnesses  to 
whom  you  referred  as  testifying  for  the  plaintiff, 
that  the  only  evidence  of  any  fishing  gear  you  had  out 
there  was  a  piece  of  net  that  was  drifting  up  and 
down  with  the  current.  What  are  the  facts  about 
the  installation  of  your  fishing  gear,  what  were  you 
intending  to  do  and  planning  to  do?     [250] 

A.  I  had  no  gear  drifting  up  and  down  there  that 
I  know  of.  It  w^as  intended  to  be  fastened  and  to 
fish  these  locations  at  favorable  portions  of  the  tide, 
but  not  to  be  kept  there  at  all  tides,  but  at  tides  as 
were  most  favorable  to  fish  there.  The  nets  that 
were  being  used  at  that  time  were  two.  They  were 
old  nets  and  we  were  preparing  new  nets  to  take 
their  places  and  to  use  on  other  locations. 

We  employed  Walter  Bussey  and  Iver  Stensland 
to  take  charge  of  these  locations.  There  w^as  no  part 
of  these  locations  above  the  line  of  low  tide. 

Had  I  been  permitted  to  fish  the  locations  my  en- 
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tire  gear  and  operations  would  have  been  located 

and  worked  below  the  line  of  low  tide. 

The  only  reason  I  ceased  to  operate  there  was  be- 
cause I  was  enjoined  by  the  Court  in  this  action.  I 
had  no  other  reason.  Since  I  have  been  enjoined,  I 
have  done  nothing  there. 

Witness  temporarily  excused. 

[Testimony  of  G.  B.  Hegardt,  for  Defendants 
(Recalled).] 

G.  B.  HEGARDT  a  witness  on  behalf  of  the  plain- 
tiff being  recalled,  testified  in  response  to  interroga- 
tories propounded  to  him  by  counsel  for  the  defend- 
ants, as  follows: 
(Interrogated  by  Mr.  DORR.) 

Q.  Do  you  know,  while  you  were  employed  by  the 
engineering  corps  of  the  War  Department,  what  the 
attitude  of  the  Department  was  on  the  south  side  of 
Sand  Island  with  respect  to  a  fairway  line  or  limit- 
ing line  beyond  which  stationary  fishing  gear  was 
not  permitted  to  be  constructed  or  anchored? 

Mr.  FULTON. — That  is  objected  to  as  inmaaterial. 

A.  Yes,  sir.  When  that  line  w^as  laid  out  as  a 
limiting  line  beyond  which  no  stationary  gear  could 
be  erected,  there  w^as  no  objection  to  putting  any- 
thing inside  of  the  line  and  conducting  [251]  any 
operations  in  fishing. 
(Witness  continuing:) 

The  Government  or  War  Department  did  not  re- 
quire specific  permits.  They  were  simply  allowed  to 
do  as  they  pleased  inside  of  that  line,  excepting  that 
the  State  would  grant  licenses.     I  know  where  this 
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line  was  and  it  was  outside  of  Sand  Island,  and  from 
the  testimony  given  in  this  case  I  would  say  that  the 
lines  were  outside  of  Sand  Island.  I  mean  by  that 
such  lines  did  not  extend  out  into  the  Columbia  River 
any  further  than  Sand  Island,  and  the  limiting  line 
was  further  out  in  the  river  than  these  locations. 

Cross-examination  of  G.  B.  HEGARDT. 
(Interrogated  by  Mr.  FULTON.) 

The  Government  pei-mitted  stationary  fishing  gear 
south  of  Sand  Island  and  was  never  changed  to  my 
knowledge.  If  there  was  any  change  in  this  line  I 
never  heard  of  it.  I  left  there  in  1905.  I  know,  of 
course,  that  the  Government  in  1905  or  1906  took 
charge  of  Sand  Island  and  excluded  everybody  from 
it  excepting  those  to  whom  it  granted  licenses.  At 
least,  I  think  that  was  the  object.  Prior  to  1905, 
the  Government  did  not  care  who  went  there  on  the 
island.  But  in  1905  or  1906  the  Government  took 
charge  under  regulations  of  the  War  Department 
and  used  it  for  revenue  and  leased  it  out  to  different 
parties  for  seining  purposes. 

[Testimony  of  H.  S.  McGowan,  for  Defendants.] 
(Here  Mr.  McGOWAN,  one  of  the  defendants,  in- 
terrupted the  witness  and  made  the  following  state- 
ment as  part  of  his  original  testimony.) 

I  now  recall  previous  to  1905,  in  1903  or  1904,  the 
War  Department  did  insist  upon  people  who  were 
using  drag  seines  on  the  Island  getting  formal  per- 
mission to  drag  their  seines  between  the  high  and 
low  water  near  the  shore  of  the  island.    I  think  that 
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came  out  first  about  1903  and  later  on  in  1905  it  was 
changed  into  this  formal  lease  system;  that  is  shown 
in  some  of  the  plaintiff's  [252]  exhibits  at  the 
former  hearing.  These  previous  permits  or  permis- 
sions were  issued  merely  in  the  form  of  a  letter  of 
permission  with  no  consideration  attached. 

This  had  nothing  to  do,  however,  with  this  limit- 
ing line,  and  had  reference  only  to  the  use  of  Sand 
Island  working  on  the  beach,  and  it  had  nothing  to 
do  with  navigation.  This  had  nothing  whatever  to 
do  with  the  fishing  rights,  but  was  simply  a  question 
of  regulating  the  use  of  Sand  Island  itself,  that  the 
Government  claimed  to  own.  That  is  as  I  under- 
stood it. 

[Testimony  of  G-.  B.  Hegardt,  for  Defendants 
(Recalled).] 
Witness  G.  B.  HEGARDT  continuing: 

Now  the  object  of  the  permits  suggested  by  Mr. 
McGowan  was  preventing  conflicts  that  were  often 
going  on  on  the  island  between  the  different  parties 
seining  there,  but  the  Government  never  attempted 
to  issue  licenses  for  fishing,  and  never  exercised  any 
control  over  the  fishing  itself  or  the  fisheries  there. 
That  was  a  matter  purely  for  the  States  and  was  so 
recognized  by  the  War  Department. 

Cross-examination. 
(Interrogated  by  Mr.  FULTON.) 

During  the  time  I  was  there,  no  fish  traps  were 
ever  constructed  or  operated  in  the  vicinity  of  Sites 
1,  2  and  3,  on  Sand  Island.  The  bank  was  very 
abrupt  there  and  impossible  to  use  traps  there.     This 
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ground  was  used  exclusively  for  seining  purposes, 
excepting  on  the  south  and  west  end.  There  were 
traps  in  front  of  Site  No.  1,  south  and  westerly. 
That  was  a  great  many  years  ago;  I  don't  remember. 
I  think  there  was  also  a  trap  in  front  of  Site  No.  2, 
and  I  think  they  came  inside  of  this  line.  I  do  not 
know  who  had  them.  There  were  none  in  front  of 
Site  No.  3. 

Redirect  Examination. 
(Interrogated  by  Mr.  DORR.) 

Tliere  was  no  objection  on  the  part  of  the  Govern- 
ment to  [253]  locating  traps  anywhere  along  on 
the  south  side  of  Sand  Island  within  the  limiting 
line,  and  this  limiting  line  on  the  south  side  of  Sand 
Island  is  shown  on  this  map  that  I  now  have  in  my 
hand. 

Whereupon,  counsel  for  defendants  offered  said 
map  in  evidence,  and  the  same  was  received  in  evi- 
dence, marked  "Defendants'  Exhibit  No.  20,"  and 
the  same  is  hereunto  attached,  made  a  part  hereof 
and  so  marked. 

The  line  that  I  have  referred  to  as  the  limiting  line 
is  marked  on  this  plat  in  red  ink,  as  follows:  "U.  S. 
Engineer  Department,  Limiting  line,  south  side  Sand 
Island."  I  prepared  this  map.  It  is  a  copy  of  one 
sent  in  to  the  Department  from  Fort  Stevens;  it  is 
a  copy  of  an  official  map,  and  this  line  correctly 
shows  the  limiting  line  that  was  used  by  the  War 
Department,  and  that  is  taken  from  the  official 
record  of  the  lines  established  early  in  1890.  The 
scale  of  this   map  is   one   ten   thousandths.     The 
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shortest  distance  between  the  limiting  line  shown 
on  this  map  and  the  line  of  low  water  on  the  south 
side  of  Sand  Island  is  800  feet.  The  average  is  over 
one  thousand  feet. 

Q.  Is  there  any  place  in  front  of  Site  Number 
Three  where  the  distance  is  as  short  as  the  shortest 
distance  in  front  of  Site  Number  Two? 

A.  I  may  say  that  that  distance  referred  to  as  800 
feet  is  opposite  Site  Number  Two.  The  shortest  dis- 
tance between  the  limiting  line  and  the  low-water 
shore  line  is  on  the  south  side  of  the  island  in  front 
of  Site  Number  Three,  and  is  one  thousand  feet,  and 
anywhere  within  that  limiting  line  the  Department 
made  no  objection  to  any  kind  of  gear,  fixed,  station- 
ary or  anything  else  for  fishing  purposes.  I  refer 
prior  to  1905;  after  1905,  I  do  not  know.     [254] 

[Testimony  of  H.  S.  McG-owan,  for  Defendants.] 
(Recalled).] 

H.  S.  McGOWAN  one  of  the  defendants,  was  re- 
called by  defendants,  and  testified  as  follows: 
(Interrogated  by  Mr.  DORR.) 

Counsel  for  defendants  handed  witness  a  map  (De- 
fendants' Exhibit  No.  20)  and  requested  him  to  indi- 
cate approximately  the  set  net  locations  owned  by 
the  defendants. 

The  locations  made  by  myself  and  the  other  de- 
fendants were  as  follows: 

There  were  four  locations  in  front  of  Site  No.  2  and 
four  locations  in  front  of  Site  No.  3.  There  were 
none  further  south  than  this  limiting  line,  and  the 
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eicrlit  locations  were  between  the  limiting  line  and 

the  line  of  low  tide. 

In  reply  to  your  question  awhile  ago  as  to  whether 
I  had  anything  further  to  say,  there  have  been  re- 
marks relative  to  desirable  locations  out  there  with 
reference  to  Site  No.  2.  I  would  say  that  while  we 
were  carrying  on  our  seining  operations  on  Site  No. 
2,  which  we  designated  as  the  Brumbach  fishery,  we 
from  time  to  time  removed  piling  from  two  fish  traps 
that  were  located  in  front  of  what  we  termed  Site 
No.  1,  because  those  piling  and,  fish  traps  interfered 
with  our  seining  operations.  One  of  the  traps  was 
located  at  that  point  probably  1200  feet  easterly 
from  the  ''Great  Republic"  wreck  and  probably  400 
or  500  [255]  feet  westerly  from  the  eastern  limit 
of  Site  No.  2.  The  other  trap  was  located  at  a  point 
1000  or  1500  feet  further  to  the  west  but  still  in  front 
of  Site  No.  2  and  on  the  beach  adjacent. 

I  fully  completed  all  of  our  locations.  I  did  not 
fish  there  because  I  was  enjoined.  I  had  two  old  set 
nets  operating  there  a  few  days  before  we  were  en- 
joined. I  got  the  permanent  location  but  did  not 
get  into  permanent  fishing  operations  at  all.  I  had 
not  yet  surveyed  the  locations  out.  In  my  judgment 
the  reasonable  cost  of  operating  the  fishery  owned 
by  the  defendants  in  front  of  these  sites  would  be 
in  the  neighborhood  of  about  $30  a  day.  The  active 
operative  season  begins  there  about  the  first  of  July 
and  lasts  until  August  25th,  about  fifty-five  days. 
It  would  require  some  extra  time  in  making  prepara- 
tion, however,  to  get  to  work.     For  that  kind  of 


286        Columbia  River  Packers'  Association 

(Testimony  of  H.  S.  McGowan.) 
.work  it  would  probably — could  be  done  inside  of  a 
week,  at  the  most,  two  weeks.  And  at  the  outside 
I  could  figure  $30'  a  day  for  seventy  days.  This  does 
not  include  gear,  material,  boats  or  paraphernalia, 
but  includes  the  cost  of  operating,  not  the  wear  and 
tear  of  gear  or  material;  that  would  be  more.  It 
would  require  a  set  of  nets,  eight  of  them,  as  well  as 
extra  nets.  It  might  be  necessary  to  have  a  com- 
plete change  of  nets,  that  is,  to  have  sixteen  nets, 
instead  of  eight.  It  might  not  be  absolutely  neces- 
sary, but  it  would  be  very  desirable  in  case  some 
might  be  damaged  to  have  the  other  nets  to  replace 
them.  Besides  nets  cannot  be  kept  in  the  water  con- 
tinuously without  rapid  deterioration.  In  regard  ta 
the  total  outside  cost  of  everything,  I  would  say  that 
the  labor  cost  would  amount  to  $30  a  day,  which 
would  be  in  the  neighborhood  of  $2,000  or  $2,100  for 
the  season.  It  would^  require  in  the  neighborhood 
of  $500  worth  of  webbing  that  would  be  used  up  in 
the  wear  and  tear  probably.  It  would  require  lines 
and  rope  and  other  gear  to  the  extent  of  possibly 
$150,  outside  of  the  nets  themselves,  [256]  and  it 
would  entail  deterioration  in  the  value  of  the  boats 
used,  which  might  be  $100,  and  it  might  be  essential 
to  employ  a  special  watchman  to  assist  in  looking- 
after  the  nets,  which  would  probably  cost  $150  addi- 
tional. I  have  estimated  the  cost  of  anchors  with 
the  cost  of  other  gear  independent  of  the  nets.  The 
total  would  run  up  in  the  neighborhood  of  $3,000  for 
the  season.  It  is  practicable  to  operate  that  fishery 
without  landing  on  Sand  Island  at  all.     The  use  of 
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Sand  Island  there  is  of  special  value  without  the  use 
of  the  adjacent  fishery. 

The  })i-ice  that  I  have  mentioned,  namely,  $3,000 
per  year,  applies  to  all  and  each  of  these  three  past 
years,  and  includes  the  operation  of  all  the  eight  set 
net  locations  involved  in  this  suit,  including  the  two 
held  by  myself  and  those  held  by  the  two  defendants. 
I  have  treated  them  all  as  one  fishery.  It  would  be 
the  most  economical  to  operate  them  together  and 
we  had  made  an  arrangement  to  operate  them  to- 
gether. 

I  was  intending  to  apply  these  four  Oregon 
licenses  on  this  same  territory.  The  Oregon  licenses 
were  not  used  because  of  the  general  understanding 
that  the  territory  was  within  Washington.  That 
was  common  knowledge  of  everybody,  or  supposed 
to  be. 

The  Oregon  licenses  were  procured  for  this  par- 
ticular location.  There  was  an  uncertainty  in  my 
mind  as  to  the  technical  legal  status  on  account  of 
the  litigation  going  on  as  to  the  boundary  and  mat- 
ters connected  with  it,  and  that  was  a  measure  of 
safety.  I  did  that  so  as  to  cover  it  either  way  in 
both  States,  that  is  to  cover  the  ground. 

Cross-examination. 
(Interrogated  by  Mr.  G.  C.  FULTON.) 

I  purchased  these  four  Oregon  licenses  as  a  pre- 
caution and  I  think  I  purchased  them  before  the  de- 
cision of  the  Supreme  [257]  Court  was  handed 
down.     After    that    I    obtained    the    Washington 
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licenses  for  the  same^  places  for  these  same  set  net 
locations  for  each  of  the  years  1900  and  1910.  I  did 
not  understand  at  the  time  I  made  these  purchases 
of  Washington  licenses  that  the  Supreme  Court  of 
tlie  United  States  had  held  Sand  Island  was  in 
Oregon.  I  believed  that  in  the  final  wind  up  Sand 
Island  would  be  in  the  State  of  Washington.  I  be- 
lieved there  would  be  an  arrangement  between 
Washington  and  Oregon  that  would  fix  the  boundary 
south  of  Sand  Island,  as  a  matter  of  comity  between 
the  two  States,  if  for  no  other  reason.  I  did  not 
think  Oregon  had  anything  to  give  up.  My  belief 
was  taking  all  the  decision  together,  that  the  deci- 
sion itself  could  not  be  made  consistent,  and  I  be- 
lieved that  the  effect  of  the  opinion  must  be  that 
Sand  Island  would  be  in  the  State  of  Washington. 
That  was  my  construction  of  the  opinion,  because 
it  could  not  be  made  consistent  otherwise.  The 
opinion  is  absolutely  contradictory  in  its  terms,  and 
I  construed  Sand  Island  as  it  stands  there  to-day  is 
in  the  State  of  Washington.  And  that  is  my  under- 
standing of  the  opinion  of  the  Supreme  Court.  But 
that  was  not  the  reason  w^hy  I  obtained  no  further 
licenses  from  the  State  of  Oregon.  The  reason  was 
simply  that  I  had  been  enjoined  by  the  Court  from 
proceeding  any  further,  and  I  did  not  proceed  any 
further,  and  that  was  the  only  reason.  I  understood 
that  by  obtaining  licenses  from  the  State  of  Oregon 
to  operate  these  set  net  grounds  I  would  be  violating 
the  injunction,  that  is,  I  did  not  know  but  what  I 
would.     It  is  true  that  I  obtained  from  the  Fish  Com- 
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missioner  of  the  State  of  Washington  set  net  licenses 
for  the  same  grounds  for  the  succeeding  two  years, 
but  the  conditions  are  altogether  different.  It  is 
true  the  suit  was  brought  in  the  State  of  Washing- 
ton, but,  as  I  say,  conditions  were  different.  The 
different  conditions  are  that  the  Washington  statute 
provides  for  renewal  licenses  and  the  Oregon  statute, 
so  [258]  far  as  I  know,  does  not.  I  thought  I  had 
a  right  to  renew  these  licenses  regardless  of  the 
litigation. 

(Here  counsel  for  the  plaintiff  demanded  that  the 
witness  produce  the  statutes  of  the  State  of  Wash- 
ington providing  for  the  renewal  of  such  licenses,  but 
the  same  was  not  produced.  Counsel  for  the  plain- 
tiff then  handed  to  the  witness  the  Session  Laws  of 
the  State  of  W^ashington  for  1905,  and  asked  the  wit- 
ness to  examine  the  same  and  point  out  the  statute 
authorizing  tne  renewal  of  Columbia  River  licenses.) 

(Witness  continuing:) 

A.  I  do  not  find  what  you  are  discussing. 

Q.  Your  attorney  pointed  it  out.  Now  the  fact 
is  that  that  refers  only  to  Puget  Sound.  I  will  leave 
the  matter  of  the  law  of  renewals  to  your  attorneys 
and  let  them  find  out.  This  book  I  am  referring  to 
and  handed  to  the  witness  by  Mr.  Dorr  and  marked 
under  Section  2,  Chapter  139,  refers  only  to  Puget 
Sound. 

A.  I  know  it  has  always  been  the  practice  down 
on  the  Columbia  River.  The  Fish  Commissioner  has 
so  issued  the  licenses. 

Referring  to  the  Brumbach  purchase,  I  do  not  wish 
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to  be  understood  as  saying  we  bought  any  frontage 
but  the  fishing  rights  not  on  the  island  but  in  front 
of  the  island.  I  did  not  buy  any  rights  on  the  island. 
I  understood  that  the  Government  of  the  United 
States  claimed  the  island  and  were  the  only  ones 
who  were  making  active  claim  at  the  time,  and  my 
purchase  was  of  the  fishing  rights  in  front  of  Sand 
Island  and  I  claim  nothing  by  that  transfer  of  any 
shore  rights.  What  I  do  claim  under  that  purchase 
is  that  I  am  entitled  to  whatever  they  are  good  for 
which  is  not  yet  taken.  I  knew  that  Brumbach  had 
no  title  to  any  shore  land  or  anything  beneath  the 
water  or  on  top  of  the  water  other  than  the  license 
might  have  given  him,  and  I  understood  [259]  the 
same  in  regard  to  the  Reischman  ground  and  also 
the  Graham  ground.  The  wharf  that  I  constructed 
was  not  on  the  south  shore  of  the  island,  but  on  the 
inshore  and  nearly  a  mile  from  the  ground.  The 
nearest  point,  I  suppose,  would  be  something  over 
half  a  mile  across  Sand  Island.  Both  Brumbach, 
Reischman  and  Graham  had  employed  the  ground 
that  I  had  purchased  from  them  exclusively  for  sein- 
ing purposes,  although  I  am  not  sure  about  Graham; 
I  don't  know  whether  Graham  ever  really  seined 
there.  There  were  some  old  trap  piling  on  the 
Graham  premises;  they  were  not  being  used  at  that 
time.  After  I  acquired  the  bill  of  sale  from  Brum- 
bach and  Son  I  fished  the  ground  included  in  his 
right,  whatever  that  was.  It  extended  from  a  point 
about  400  feet  westerly  of  the  east  end  of  Site  No.  2. 
I  think  I  began  fishing  there  in  1902,  and  I  fished  it 
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in  1903,  4,  5,  6,  and  7,  I  believe.  The  licenses  were 
in  the  name,  I  think,  of  McGowan  Brothers.  I  did 
not  rent  the  ground  in  1905  from  the  Government. 
I  never  did  rent  it  from  the  Government;  1905,  I 
think,  was  the  first  year  the  Government  put  the 
leases  for  what  they  termed  Sand  Island  sites  up  for 
auction  or  rental,  or  to  the  highest  bidder,  and  at 
that  time  what  is  termed  Site  No.  2  was  bid  in  by 
Stensland,  who  was  the  highest  bidder.  He  was  a 
fisherman  and  was  not  in  my  employ.  His  son  was, 
or  one  or  two  of  them  were  in  my  employ  afterwards. 
He  got  the  bid  on  his  own  ground,  that  is.  Site  No.  2. 
The  Stensland  boys  and  Stensland  himself  had  long 
years  previously  acquired  an  interest  in  what  is 
known  as  the  Reischman  grounds,  in  fact  their  in- 
terest was  approximately  a  half  interest,  and  the 
interest  we  bought  from  Reischman  being  the  other 
interest.  They  were  joint  users  of  that  territory 
and  we  bought  Reischman 's  rights,  but  we  did  not 
buy  Stensland 's  rights,  and  that  locality  was  largely 
on  Site  No.  1.  Possibly  a  little  overlapping  on  the 
west  end  of  [260]  Site  No.  2.  Stensland  had 
bought  all  of  Site  No.  2  and  I  made  an  arrangement 
with  Stensland  after  he  bid  in  that,  for  about  1400 
feet  of  that  site  easterly  from  the  "Republic"  wreck, 
that  I  wished  to  use  the  same  that  I  had  been  using 
the  Brumbach  ground,  and  the  Stensland  boys  were 
using  the  other  adjoining  on  the  east.  There  was 
some  3,500  feet  space  and  I  think  about  several  hun- 
dred feet  of  the  boundary  of  Site  No.  2  is  what  is 
called  the  "old  Republic"  wreck.     According  to  our 
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arrangements  I  took  from  the  wreck  eastward  in- 
cluding about  1,400  feet.  I  think  we  were  using 
about  half  of  it  and  Stenslands  were  using  the  other 
half.  My  half  was  in  the  middle  and  I  was  to  pay 
them  a  certain  amount  in  proportion  of  the  cost  of 
it.  I  think  we  paid  in  the  neighborhood  of  $1,100. 
Their  rental,  I  think,  might  have  been  fifteen  or 
$1,600  per  year.  I  subleased  from  Stensland  at 
$1,100  per  year.  I  think  that  lease  was  reduced  to 
writing. 

(Here  counsel  for  plaintiff  demanded  that  the  wit- 
ness produce  such  lease  to  be  used  in  evidence  in  this 
case.) 

(Witness  continuing:) 

I  don't  remember  whether  it  was  reduced  to  writ- 
ing, but  I  do  not  have  it  here. 

During  all  the  years  that  I  fished  these  grounds 
from  1902  to  1907  inclusive,  seines  were  used  exclu- 
sively. I  do  not  recollect  the  number  of  fish  we 
caught  in  1902.  I  suppose  we  got  about  100  tons,  or 
thereabouts ;  I  do  not  now  remember.  I  do  not  recall 
how  many  we  caught  in  1903.  My  general  recollec- 
tion is  that  the  catch  was  increasing  and  had  in- 
creased right  along.  The  grounds  were  getting  in 
better  condition  all  the  time.  The  average  catch  of 
fish  there  on  Site  No.  2  during  all  the  years  that  I  had 
it  I  think  would  nm  from  probably^ — I  am  talking  of 
the  Brumbach  groimd,  that  particular  place  it  would 
run  90  to  160  or  170  tons  on  what  is  imderstood  as  the 
Brumbach  grounds.  This  is  [261]  not  practically 
in   Site  No.  2.     There  was  several  hundred  feet  of 
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Site  No.  2  easterly  of  the  Brumbach  ground  which 
was  occupied  by  Stensland.  We  actively  operated 
two  s^'ines.  We  had  other  extra  seines.  Stensland 
occupied  two  seines  and  at  times  one  or  two  below  the 
wreck  of  the  "Republic."  We  employed  in  operat- 
ing these  two  seines,  I  think,  a  crew  of  sixteen  men, 
and  a  cook  extra,  making  an  entire  crew  of  seventeen 
men.  We  had  sometimes  eight  and  seven  and  one 
season  we  had  ten  horses.  We  did  not  use  any 
launches,  of  course  we  did  sometimes,  but  as  a  rule  we 
did  not.  Our  daily  expense  of  operating  the  entire 
crew  would  average  in  the  neighborhood  of  $70.  We 
paid  our  men  then  by  the  day ;  we  paid  them  $2.50  a 
day.  I  do  not  know  what  we  paid  in  1907.  I  think 
we  employed  thein  one  of  two  seasons  at  $2.00  or 
$2.50  a  day,  and  four  bits  a  ton  on  the  tonnage  that 
they  caught.  I  think  it  was  $2.00  a  day  and  four  bits 
a  ton.  Each  man  got  four  bits  for  every  ton  of  fish 
caught.  The  average  rental  of  horses  was  from  30 
to  45  or  50  cents  a  day.  The  usual  price  I  think  was 
about  $4.00  a  day  for  a  team  and  driver  that  went 
with  them,  together  with  their  keep  and  the  keep  of 
the  driver.  We  furnished  board  and  lodging  for  all 
of  our  employees  in  addition  to  their  pay. 

I  bid  on  this  Site  No.  2  at  the  time  the  Government 
advertised  to  receive  bids  in  1908.  I  did  that  to 
avoid  litigation  if  I  could.  I  do  not  remember  if  I 
bid  for  Site  No.  3  or  not,  but  I  bid  on  Site  No.  2  and 
was  an  unsuccessful  bidder.  The  Colimibia  River 
Packers'  Association  bid  more  than  I  did.  The  bids, 
I  think,  were  opened  that  year  sometime   prior  to 
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May  first,  1906,  and  at  the  time  the  bids  were  opened 
I  knew  that  the  Columbia  River  Packers'  Association 
was  the  successful  bidder  for  these  two  sites  and  I 
knew  that  they  bid  in  these  two  sites  to  get  my  fishery 
away  from  me,  and  I  knew  that  they  intended  to  em- 
ploy it  in  hauling  seines.  Of  course  I  was  disap- 
pointed to  find  out  that  there  was  an  entanglement  as 
to  claims  and  interests  down  there  when  I  [262] 
discovered  that  the  Columbia  River  Packers'  Asso- 
ciation had  outbid  me.  I  did  not  conceive  the  idea 
of  corking  them.  I  conceived  the  idea  of  desiring  to 
protect  my  property  rights  and  my  idea  was  simply 
to  protect  my  propert}^  rights,  and  it  was  with  this 
idea  in  view  that  I  obtained  the  set-net  licenses  and 
put  in  set  nets,  that  is  to  carry  on  my  fishery  there. 
Had  I  been  a  successful  bidder  for  the  site  I  prob- 
ably would  have  employed  the  ground  the  same  as  I 
had  previously  employed  it,  that  is  in  seining  and  I 
would  have  done  so,  I  g-uess. 

There  were  a  number  of  bidders  for  these  seining 
sites  but  I  do  not  remember  who  they  were.  My 
understanding  was  that  the  lands  that  were  bid  in  by 
the  successful  bidder  would  be  employed  for  seining 
purposes.  I  do  not  remember  the  amount  of  my  bid, 
but  it  might  have  been  in  the  neighborhood  of  a 
$1,000.  I  do  not  know  whether  Stensland  Brothers 
bid  for  either  of  these  sites  or  not,  and  it  is  possible 
that  I  may  have  signed  their  bond  for  their  bid.  I 
know  they  were  interested  and  they  had  in  mind  bid- 
ding and  may  have  made  a  bid,  but  I  am  not  entirely 
clear  as  to  that.     I  thought  I  was  dealing  fairly  with 
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the  Stensland  Brothers  in  attempting  to  overbid  them 
when  the  property  was  offered  for  lease,  for  I  in- 
tended to  be  perfectly  square  with  them.  I  never 
would  have  bid  in  their  ground  and  then  taken  it 
away  from  them.  I  understood  that  they  had  an 
equity  down  there,  that  is  my  feeling  of  equity.  They 
liad  put  in  work  and  money  down  there  and  had  fished 
in  that  country  and  there  is  a  general  feeling  here 
among  fishennen  who  are  not  tr^dng  to  beat  each 
other,  that  one  man's  rights  ought  to  be  recognized 
by  another,  whether  they  are  legally  enforceable  or 
not. 
(G.  C.  FULTON,  Counsel  for  Plaintiff.) 

Q.  The  public  records  showed  at  that  time 
(1905)  to  the  Columbia  River  Packers'  Association 
and  to  the  world,  that  Stensland  Brothers  had  leased 
Site  No.  2  from  the  Government "? 

A.  That  was  in  1905.     [263] 

Q.  In  1907,  that  is  they  leased  it  in  1905  but  for 
three  years,  and  the  public  record  showed  that,  so  that 
when  it  was  offered  for  bid  again  we  find  you  a  bid- 
der for  it  and  the  Columbia  River  Packers'  Associa- 
tion a  bidder  for  it  and  the  Stensland  Brothers? 

A.  And  there  might  have  been  others  too. 

Q.  Quite  a  num^ber  of  people  bid  for  it.  Now  if 
anyone  had  a  right  to  put  out  a  set  net  in  front  of 
this  property,  it  would  not  be  woi-th  ten  cents  for  sein- 
ing grounds,  w^ould  it  ? 

A.  I  don't  think  it  would. 

Q.  If  Stensland  Brothers  had  been  successful  in 
their  bid  and  said  to  you,  ''We  will  charge  you  a  little 
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more  than  you  can  afford  to  pay  this  year,"  then  you 
would  have  a  right,  according  to  your  theory,  to  put 
a  lot  of  set  nets  out  in  front  of  it  and  absolutely  de- 
stroy whatever  right  the  Government  leased  to  them. 

A.  I  would  not  destroy  any  of  their  rights  because 
they  did  not  get  any.  According  to  my  contention  I 
would  still  have  a  right  to  go  in  front. 

Q.  Wiiy  didn  't  you  put  out  set  nets  in  front  of  Site 
No.  3  in  1005  to  1908 « 

A.  Because  I  didn^t,  that  was  all. 

Q.  Do  you  know  any  reason  why  you  did  not  % 

A.  No  particular  reason,  excepting  that  I  didn't 
want  to. 

Q.  You  don't  claim  that  the  Columbia  River  Pack- 
ers' Association  in  its  leasing  from  the  Government 
Site  No.  3  trespassed  upon  any  of  your  supposed 
rights? 

A.  They  did  certainly,  when  they  began  to  operate 
there. 

Q.  As  to  Site  No.  3  ?        A.  Sure. 

Q.  I  understand  you  claim  you  never  acquired  any 
of  Site  No.  3  and  did  not  fish  it  in  1905,  1906  and 
1907?     [264] 

A.  No,  I  did  not  operate  on  Site  No.  3  those  three 
years. 

Q.  You  had  no  interest  in  Site  No.  3  in  1905,  1906 
and  1907?        A.  No. 

Q.  So  that  when  the  Columbia  River  Packers' 
Association  was  the  successful  bidder  for  Site  Num- 
ber Three,  they  did  not  trespass  upon  or  acquire  any 
fishery  rights  belonging  to  you  or  claimed  to  belong  to 
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you*?        A.  That  I  had  had  previously,  no. 

Q.  Then  what  excuse  had  you  for  putting  those  set 
nets  in  front  of  Site  Number  Three? 

A.  I  did  not  have  any  excuse ;  I  simply  had  a  right ; 
I  was  exercising  my  right. 

Q.  You  stated  awhile  ago  as  I  understood,  that  the 
reason  you  put  these  set  nets  in  front  of  Site  Number 
Two  was  to  protect  your  fishery  rights? 

A.  Yes,  that  is  correct. 

Q.  Now  what  reason  did  you  have,  if  not  an  excuse, 
for  placing  set  nets  in  front  of  Site  Number  Three 
when  you  knew  the  Columbia  River  Packers*  Asso- 
ciation when  it  leased  this  ground  from  the  Govern- 
ment intended  to  employ  it  as  a  seining  ground ;  what 
reason  had  you  for  placing  set  nets  in  front  of  Site 
Number  Three  under  those  circumstances? 

A.  Because  I  had  a  right  to  and  wanted  to  use  it 
as  a  fishery ;  they  did  not  lease  any  fishery.  I  did  not 
do  anything  to  the  shore  line ;  they  leased  the  shore. 

Q.  That  is  your  only  reason  ? 

A.  That  was  the  facts. 

Q.  That  was  your  only  reason? 

A.  Surely  that  was  my  only  reason.  I  wanted  to 
run  a  fishery  there. 

Q.  You  made  a  rather  broad  statement  awhile  ago 
that  you  did  not  consider  that  the  Colimibia  River 
Packers'  Association  [265]  was  fair  in  making  a 
bid  that  was  more  than  you  people  bid  for  Site  Num- 
ber Two,  because  they  did  not  protect  your  equity,  or 
something  substantially  to  that  effect? 

A.  Well  my  meaning  was  that  I  believed  their  pur- 
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pose  was  to  go  down  there  and  take  my  fishing  rights 
without  consulting  m-e  whatever,  and  I  think  they  did 
do  that. 

Q.  And  you  thought  that  was  wrong  ? 

A.  Yes,  of  course  I  did. 

Q.  But  you  still  thought  you  were  perfectly  right 
and  justified  to  go  upon  absolutely  new  ground  in 
which  you  had  no  equity  and  by  placing  these  alleged 
set  net  locations  in  front  of  it  absolutely  prohibit  the 
Columbia  River  Packers'  Association  from  employ- 
ing that  ground  ? 

A.  They  simply  made  war  on  me  and  I  protected 
myself  the  best  I  could  by  exercising  my  rights. 

Q.  Then  you  were  not  telling  the  truth  awhile  ago 
when  you  said  that  your  only  reason  for  putting  set 
nets  in  front  of  Site  Number  Three  was  because  you 
wanted  to  I 

A.  No,  I  said  to  exercise  my  right  of  fishery. 

Q.  You  said  that  was  the  only  reason  and  now  you 
say  the  reason  was  that  they  declared  war  on  you  and 
you  proposed  to  carry  the  war  to  them. 

A.  That  was  one  branch  of  the  case. 

Q.  And  didn't  I  ask  you  if  that  was  the  only  rea- 
son and  you  said  it  was?        A.  No,  I  think  not. 

Q.  You  think  that  is  the  statement  ?        A.  Yes. 

Q.  You  made  the  mistake  then  ? 

A.  Well,  I  did  not  put  the  question,  and  you  put  it 
that  way. 

Q.  Now  I  understand  that  because  the  Columbia 
River  Packers'  [266]  Association  was  the  success- 
ful   bidder  for  Site  Number  Two,  on  which  you 
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claimed  you  had  a  fishery  rip^ht,  you  put  these  set  nets 
in  front  of  Site  Number  Three  in  order  to  carry  the 
war  into  their  territory  i 

A.  That  was  merely  one  branch  of  the  case. 

Q.  Wliat  w^as  the  nature  of  your  fishery  right   on 
Site  Number  Two  ? 

A.  The  nature  of  it  was  the  purchase  from  the 
owner  who  had  it  before  we  had  it. 

Q.  That  was  a  seining  right  ? 

A.  Fishery  right;  I  could  use  it  for  any  legal  fish- 
ing I  felt  disposed. 

Q.  A  fishery  right,  you  say? 

A.  A  right  of  fishery.  At  that  time  it  was  held 
under  seining  licenses. 

Q.  And  thereupon  the  only  right  of  fishery  would 
be  a  seining  right,  because  that  would  be  the  only  one 
exercised;  therefore  it  would  be  the  only  right  he 
had?' 

A.  That  was  the  only  right  he  had,  in  just  those 
terms,  yes. 

Q.  If  he  had  any  right  at  all  it  was  a  possessory 
right  that  was  recognized  by  fair-minded  people? 

A.  Oh,  no,  it  was  a  legal  fishery  right  he  had. 

Q.  It  was  a  seining  right,  that  is  all  ? 

A.  He  could  use  it  for  other  pui'poses. 

Q.  That  is,  he  could? 

A.  Mr.  Brumbach,  yes. 

Q.  Nobody  else  could,  could  they? 

A.  Nobody  could  use  it  for  any  kind  of  fishery 
without  his  consent. 

Q.  That  is  the   idea  exactly ;  and  thereupon  the 
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right,  however  that  he  had  acquired,  if  any,  was  by 

virtue  of  employing  it  as  seining  groimds?     [267] 

A.  Y€s. 

Q.  And  that  was  a  right  of  fishery  that  he  had,  and 
incident  to  that  he  alone  could  employ  it  for  set  nets 
if  he  desired.        A.  Yes,  sir,  as  I  understand  it. 

Q.  Stensland  got  that  from  the  Government, 
didn't  he,  subsequently  and  you  acquiesced? 

A.  No,  they  got  their  rights  originally  by  locating. 

Q.  They  subsequently,  in  1905,  acquired  a  lease 
from  the  Government  and  continued  that  same  right 
precisely  as  Brumbach  had  continued  it? 

A.  They  got  a  right  to  use  the  shore.  They  did  not 
get  a  fishery  right  from  the  Government. 

Q.  They  did  use  the  shore,  continuing  any  right 
Brumbach  had  ? 

A.  No,  they  did  not  continue  rights  on  the  Brum- 
bach ground  proper,  excepting  part  of  what  is  termed 
the  Brumbach  ground  westerly  of  the  "Great  Re- 
public." 

Q.  They  got  part  of  it  and  leased  it  to  you? 

A.  They  leased  a  portion  of  the  use  of  the  shore 
to  me. 

Q.  And  you  are  lawyer  enough  to  know  that  when- 
ever you  accept  a  lease  from  a  party,  you  are  not  in 
position  to  deny  his  title  ? 

A.  That  is  true ;  I  did  not  deny  his  title  to  the  use 
of  the  shore. 

Q.  It  was  his  fishery  right,  wasn  't  it  ? 

A.  No,  he  had  no  fishery  right  on  Brumbach 
ground. 

Q.  Still,  out  of  the  generosity  of  your  heart,  you 


vs.  H.  S.  McGowan  et  al.  301 

(Testimony  of  H.  S.  McGowan.) 

ptiid  him  eleven  hundred  dollars  a  year  for  a  right 

that  he  got  for  nothing? 

A.  I  did  that  merely  to  avoid  litigation. 

Q.  In  order  to  buy  your  peace?     [2G8] 

A.  Practically  to  buy  peace. 

Q.  Nothing  else;  j'ou  paid  him  that  for  three  years 
to  buy  your  peace? 

A.  Practically  so ;  that  is  about  the  size  of  it. 

Q.  Now  since  you  are  frank  enough  to  admit  that 
you  put  these  set  nets  in  there  simply  as  a  war 
measure  I  presume  that  you  won't  contend  very 
seriously  that  they  are  of  any  very  large  value  ? 

A.  I  eertainly  do;  I  don't  say  that  they  were 
merely  and  simply  a  war  measure;  that  is  just  one 
branch  of  it. 

Q.  But  you  insist  that  they  are  of  great  value  ? 

A.  They  are  of  great  value,  yes,  sir. 

(  Witness  continuin  g : ) 

A  set  net  is  a  long  or  short  dip  according  to  local 
circumstances.  It  may  be  made  out  of  cotton  or 
linen ;  they  are  usually  made  out  of  linen.  I  do  not 
know  of  any  instance  where  a  Columbia  River  gill 
net  was  made  out  of  cotton.  The  size  of  the  set  nets 
and  gill  nets  run  from  5I/2  meshes  up  to  11.  On  the 
lower  Columbia  River,  that  is  below  Cathlamet,  I 
don't  know  that  they  use  a  mesh  smaller  than  six  or 
seven  inches;  maybe  as  low  as  six  and  a  half.  The 
spring  fish  will  run  from  seven  to  eleven  inches  in  gill 
nets.  In  a  general  way  a  set  net  is  constructed  like  a 
gill  net.  They  have  a  line  strung  with  corks  knov^m  as 
floats  and  a  lead  line  on  the  other  side.     If  you  hang 
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a  net  too  taut  of  course  you  won't  gill  your  fish.  If 
you  hang  it  loose,  it  don't  make  any  difference  how 
swdft  the  water  is,  it  will  hang  loose.  In  the  opera- 
tion of  set  nets  they  are  generally  fastened  at  each 
end.  Not  necessarily,  however,  both  the  cork  and 
lead  line,  but  it  must  have  some  weight  on  each  line. 
In  front  of  Sand  Island  a  good  part  of  the  flood  tide 
and  a  good  part  of  the  ebb  tide  is  dead  water ;  dead 
water  probably  about  half  of  the  time.  The  current 
is  so  slack  [269]  that  it  is  not  difficult  to  hold 
against  it  and  there  is  practically  no  current  there  for 
about  half  of  the  time,  not  enough  to  interfere  with 
operations.  You  might  operate  a  set  net  there  all  of 
the  time  but  they  would  not  fish  successfully  when 
the  current  was  too  strong,  simply  because  as  a  mat- 
ter of  course  when  the  current  is  too  strong  no  nets 
will  fish  to  the  best  advantage.  A  gill  net  will  oper- 
ate successfully  in  any  water,  clear,  as  well  as  muddy, 
in  the  daytime.  In  the  operation  of  set  nets  we  oper- 
ate them  practically  half  of  the  time,  that  is  success- 
fully. You  can  operate  a  set  net  successfully  for 
about  twelve  hours  a  day,  but  a  seine  only  about  five 
hours  in  twenty-four.  Sometimes  they  are  run  on  a 
short  tide  and  not  be  actually  fishing  more  than  three 
hours.  Sometimes  five  or  six  or  seven  in  twenty-four 
hours.  The  average  time  in  which  seines  can  be 
operated  successfully  is  five  to  six  hours  per  day. 
They  are  working  a  good  deal  longer  but  that  is  about 
the  time  the  nets  are  actually  working  in  the  water, 
while  set  nets  can  be  successfully  worked  there  twelve 
hours  in  each  twenty-four. 
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Q.  Don't  you  think  you  weix'  very  foolish  and  ex- 
ercised very  foolish  judj^nent  in  operating  seines  on 
Site  Nimiber  Two  and  the  gentlemen  who  operated 
seines  on  Site  Num-ber  Three  exercised  very  poor 
business  judgment,  when  he  could  have  got  more  fish 
with  set  nets  at  one-third  the  cost? 

A.  It  may  have  been ;  I  don't  know. 

Q.  During  all  these  years  of  fishing  on  Sand  Island 
at  a  very  large  expense  of  seining,  they  would  have 
done  better  by  using  these  measly  little  set  nets  ? 

A.  I  know  they  could  have  caught  more  fish  and 
done  a  more  profitable  business  by  other  means  than 
drag  seines. 

Q.  But  I  am  talking  about  set  nets  compared  with 

seines. 
A.  That  may  be  true ;  it  is  a  matter  of  opinion. 
Q.  Did  you  ever  know  of  operating  set  nets  in  the 
vicinity  of     [270]     where  your  set  nets  were  pro- 
posed to  be  operated?         A.  No,  I  do  not. 

Q.  How  many  practical  fishermen  resided  in  that 
vicinity  and  are  familiar  with  Sand  Island  and  its  en- 
vironments ? 

A.  Well,  I  should  think  a  good  percentage  of  the 
population  in  that  neighborhood  are  fishermen  of  one 
Mnd  or  another. 

Q.  All  of  them  have  had  many  years  of  practical 
experience  in  the  fishing  industry? 

A.  A  good  many  have  and  some  have  not. 

Q.  And  no  set  net  has  ever  been  established  to  your 
knowledge  on  the  south  side  of  Sand  Island? 
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A.  I  don 't  know  as  to  that ;  I  haven  *t  become  famil- 
iar with  them  there.  They  use  seines  and  traps  and 
gill  nets. 

Q.  A  trap  will  fish  better  in  clear  water  than  in 
muddy  water  ?        A.  Yes. 

•Q.  A  seine  'v\ill  fish  better  in  clear  water  ? 

A.  Generally  speaking  it  will ;  there  are  some  ex- 
ceptions. 

Q.  The  reason  of  that  is  that  the  fish  can  see  the 
lead  of  the  trap  and  won't  go  against  it  but  follow  it 
up  and  get  into  the  pot  "^        A.  Yes. 

Q.  And  they  can  see  the  seine  and  will  follow  it 
along  and  ultimately  get  pocketed? 

A.  They  may  or  they  may  fly  the  seine  entirely. 

Q.  Whereas  if  it  is  muddy  they  will  turn.'  and  get 
off?        A.  They  are  apt  to. 

Q.  While  with  the  giU  net,  if  it  is  clear,  they  wiU 
lead  right  away  from  it  ? 

A.  It  depends  on  the  degree  of  clearness. 

Q.  Well,  if  they  can  see  it? 

A.  It  also  depends  on  the  local  conditions,  smaU 
breakers  and  so  forth — a  gill  net  may  work  well  in 
clear  water. 

Q.  The  south  part  of  Sand  Island  has  been  seined 
continuously,  [271]  that  is  the  grounds  included' 
within  the  Sites  Numbers  Two,  Three  and  Four,  by 
seines  for  practically  ten  or  fifteen  years  last  past? 

A.  Yes,  I  should  think  they  had. 

Q.  You  have  been  interested  yourself  down  there 
for  pretty  nearly  twenty  years? 

A.  That  is  with  traps  and  seines.     We  did  not  do 
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any  seining  until  1902. 

Q.  And  you  have  made  it  a  point  to  keep  yourself 
familiar  with  the  fishing  industry  on  the  Columbia 
River  naturally  f        A.  Fairly  so. 

Q.  That  is  your  life  business,  isn't  itt 

A.  Yes,  with  the  exception  of  when  I  am  tangled 
up  with  a  boom. 

Q.  That  you  say  is  a  side  issue  I        A.  Oh,  yes. 

Q.  And  you  have  kept  yourself  familiar  with  the 
different  seining  outfits  along  the  river,  and  where 
they  are  seining  and  about  how  much  fish  is  caught,  as 
nearly  as  fair  business  dealing  will  permit? 

A.  Well,  I  generally  try  to  keep  up  with  the  cur- 
rent of  affairs. 

Q.  You  try  to  keep  up  with  the  procession? 
A.  Yes. 

Q.  And  you  have  known  naturally  how  long  these 
grounds  covered  by  these  sites  I  have  mentioned  have 
been  employed  for  seining  purposes,  have  you  not? 

A.  In  a  general  way,  yes. 

Q.  For  a;bout  how  long? 

A.  Site  Number  Two  or  the  part  called  the  old 
Bnunbach  ground  has  been  used  since  about  1900  or 
1901  for  seining  purposes,  and  Site  Nmnoer  Three  I 
think  perhaps  was  used  a  little  longer  than  Site  Num- 
ber Two,  but  they  have  not  always  been  used  for  sein- 
ing, but  partly  for  traps  at  one  time.     [272] 

(Witness  continuing:) 

A  good  while  ago  there  were  one  or  two  traps  built 
in  front  of  Site  Nim[iber  Three.  It  must  have  been 
as  far  back  as  1896,  or  thereabouts.     The  principal 
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reason  they  quit,  I  think,   was  because   they  were 
harassed  a  good  deal  by  gill  net  fishermen  and  pre- 
ferred to  carry  on  seining  rather  than  be  harassed  by 
gill  net  fishermen. 

A.  I  mean  that  there  was  a  lawless  bunch  of  gill 
netters  backed  up  by  certain  agitators  in  the  Union 
and  outside  of  the  Union  who  were  against  all  kinds 
of  fishing  on  the  Ooliunbia  River  except  gill  netting, 
and  they  were  particularly  antagonistic  to  all  kinds 
of  fixed  gear  and  particularly  traps,  and  they  made 
it  their  business  to  make  life  a  burden  to  trap  fisher- 
men as  far  as  they  could  and  particularly  in  places 
that  were  peculiarly  exposed  to  their  incursions,  and 
that  locality  down  there  being  the  best  fishery  in  the 
lower  Columbia,  that  is  that  neighborhood,  the  gill 
net  fisTiei-men  naturally  congregated  there,  especially 
at  certain  parts  of  the  time,  and  it  was  an  easy  matter 
for  them  to  make  raids  on  the  trap  fishermen  and 
raise  the  dickens  with  them  and  they  did  do  it. 

Q.  You  mean  they  pulled  the  traps  out  ? 

A.  No,  sir,  they  used  to  come  in  and  assault  the  men 
on  the  pile  drivers  and  threaten  to  hang  them.  They 
never  pulled  any  traps  out  that  I  know  of.  They 
pulled  some  pik  drivers  loose  at  one  time  and  may 
have  cut  some  off  but  I  don't  know  of  pulling  any 
piles  except  in  this  one  place. 

Q.  The  space  occupied  by  fish  traps,  on  Site  Num- 
ber Three,  is  right  in  the  fairway  ground  to  gill  net- 
ters? 

A.  No,  the  gill  netters  carry  on  their  fishing  fur- 
ther off     [273]     shore.    Of  course  some  drop  their 


V8.  H.  S.  McGowan  et  at.  307 

(Testimony  of  H.  S.  McGowan.) 

nets  in  along  the  beaeh  sometimes,  but  the  bulk  of  the 

fishing  is  done  further  off  shore. 

Q.  On  this  day  that  ycni  and  Mr.  Bagnall,  assistant 
to  the  engineering  department  of  the  United  States, 
went  down  to  visit  these  set  nets,  the  gill  netters  were 
outside  of  their  ordinary  drift? 

A.  They  were  where  they  usually  fish. 

Q.  And  that  was  so  close  in  you  could  not  see  the 
set  nets;  you  could  not  get  to  the  set  nets? 

A.  No,  the  gill  netters  were  out  in  the  stream. 

Q.  How  much  did  the  boat  draw  ? 

A.  I  would  say  from  her  looks,  8  or  9  feet  of 
water. 

Q.  These  buoys  you  say  were  in  8  or  9  feet  ? 

A.  The  inner  shore  buoys  were  in  about  4  or  5  feet, 
and  the  off  shore  buoys  were  probably  in  from  8  to 
15  fe€t  of  water. 

Q.  And  that  is  at  low  tide,  too  ? 

A.  But  you  know^  boats  are  not  anxious  to  ground 
down  there  where  that  swell  is  and  they  keep  well  off 
shore. 

Q.  There  was  15  feet  of  water  there  at  low  tide  and 
you  would  not  say  that  a  boat  that  drew  only  that 
much  would  be  afraid  to  go  in  fifteen  feet  of  water? 

A.  If  all  the  conditions  w^ere  favorable,  but  not 
dowTi  there,  because  they  are  not  favorable. 

Q.  But  you  stated  that  the  boat  w^ent  away  and  left 
on  account  of  the  nets  closing  around  ? 

A.  No,  I  said  she  went  away  finally  because  he 
ended  his  view  of  the  situation  and  the  gill  nets  were 
drifting  in  by  the    tide    and   congregating    thicker 
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around  the  boat  and  to  avoid  being  entangled  lie  got 

out. 

Q.  So  you  say  now  that  a  trap  built  in  front  of 
■Site  Number  [274]  Three,  three  hundred  feet 
from  the  shore,  would  not  be  in  the  regular  drifting 
ground  used  and  employed  by  the  gill  net  fishermen  ? 

A.  It  would  be  probably  where  some  drift  at  times. 

Q.  I  am  talking  about  where  they  habitually  drifts 
the  gill  netters. 

A.  The  proper  drifting  ground  is  further  out,  al- 
though some  drift  right  in;  I  have  seen  them  throw 
their  nets  onto  the  beach. 

Q.  As  a  matter  of  fact,  when  you  are  seining,  you 
are  bothered  more  or  less  with  gill  net  fishermen 
drifting  down  in  front? 

A.  Oh,  yes,  it  is  quite  an  annoyance  frequently. 

Q.  And  these  buoys  you  put  out  would  interfere 
with  the  gill  net  fishermen  to  a  large  extent,  wouldn't 
they? 

A.  If  they  drifted  into  them,  they  might  get  entan- 
gled. 

Q.  How  far  were  your  outside  buoys  from  the 
shore? 

A.  Well  I  could  not  say  exactly,  I  presume  300  or 
400  feet,  maybe. 

Q.  You  remember  now  that  you  testified  that  your 
inside  buoys  were  50  and  100  feet  from  shore  ? 

A.  That  was  merely  an  estimate. 

Q.  But  you  say  your  set  net  would  be  only  about 
100  feet  long? 

A.  Oh,  no,  probably  three  to  four  hundred  feet  off 
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the  beach,  the  ouside  buoys. 

Q.  How  long  did  you  propose  constructing  the  set 
net?        A.  Probably  50  to  60  fathoms. 

Q.  That  is  about  300  or  340  feet? 

A.  In  that  neighborhood. 

Q.  So  that  if  your  inside  buoy  was  100  feet  from 
shore,  your  outside  buoy  would  be  in  the  neighbor- 
hood of  400  feet  at  least  from  the  shore  ?     [275] 

A.  That  would  be  about  it. 

Q.  That  is  about  as  far  out  as  these  traps  extended, 
isn't  it? 

A.  The  traps  used  to  go  out  anywhere  from  300  to 
500  or  600  feet. 

Q.  So  you  would  have  met  with  the  same  trouble 
had  you  continued  the  operation  of  these  set  nets  that 
the  former  gentlemen  encountered  when  they  at- 
tempted to  operate  traps'? 

A.  Our  gill  net  friends  are  a  little  changed  at  heart 
now  from  what  they  were  in  those  early  days . 

Q.  That  is  a  fact,  is  it? 

A.  It  is  a  fact  that  they  are  not  so  destructive  as 
they  used  to  be. 

Q.  Is  not  that  because  they  put  the  traps  out  of  the 
way  from  annoying  them? 

A.  In  a  certain  sense,  but  not  a)bsolutely.  They 
destroyed  our  traps  below  Fort  Colimibia  and  above 
Fort  Columbia  in  1884  and  we  reconstructed  them 
and  used  them  ever  since  and  they  never  have  de- 
stroyed them  since. 

Q.  Now,  to  be  just  absolutely  honest,  don't  you 
know  that  the  reason  why  the  traps  have  not  been 
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built  south  of  Sand  Island  in  front  of  these  sites  is 
simply  because  the  fishermen  would  not  allow  them  to 
be  there  ? 

A.  No,  that  is  not  true,  but  it  is  true  that  we  fish- 
ermen generally  feel  that  the  gill  net  fishermen  would 
annoy  them.  To  what  extent,  whether  to  the  extent 
of  tearing  out  the  traps,  I  do  not  know. 

Q.  They  would  assault  them  and  harass  them  as 
you  have  stated  to  such  an  extent  that  they  could  not 
maintain  the  trap  there  ? 

A.  No,  sir,  that  is  not  true.  They  did  the  same 
thing  in  Oklahoma  but  the  fishermen  maintained  the 
traps  and  continued  to.     [276] 

Q.  That  is  the  reason  that  people  don 't  build  traps  ? 

A.  That  is  not  the  only  reason. 

Q.  That  is  one  of  the  considerations  ?       A.  Yes. 

Q.  Isn't  that  the  best  trap  ground  in  Oregon? 

A.  I  guess  possibly  it  is,  as  good  as  any.  I  do  not 
think  there  are  any  good  trap  grounds  in  Oregon. 

Q.  Well,  you  can  call  them  in  Washington.  As 
good  as  any  on  the  Columbia  River  ? 

A.  Yes,  maybe. 

Q.  Then  why  don't  the  people  put  traps  in  there  ? 

A.  Because  they  were  using  it  for  other  means. 

Q.  Trapping  is  not  half  as  expensive  as  seining  ? 

A.  Generally  speaking  it  is  not. 

Q.  For  what  reason  do  they  expend  twice  as  much 
money  fishing  by  seines  when  by  spending  one-half  as 
much  they  could  fish  it  equally  as  well  with  traps? 

A.  As  I  said  before  the  troubles  with  the  fishermen 
was  the  element  in  the  first  instance,  and  they  got  in 
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the  habit  of  usin^  seines  instead  of  traps,  and  it  has 
probably  continued,  not  altogether  for  the  reason  that 
it  is  more  profitable  to  seine,  but  it  is  the  system  they 
got  into  and  people  are  apt  to  follow  a  system  for  a 
eei-tain  time  before  they  change. 

Q.  Don't  you  think  you  would  be  somewhat   an- 
noyed and  harassed  if    you  had   maintained   those 
buoys  out  400  feet  ?        A.  That  may  be. 
(Witness  continuing:) 

The  law  allows  gill  netting  to  begin  on  the  first  day 
of  May  of  each  year  and  generally  it  does  not  be- 
come profitable  for  an^  average  fisherman  to  begin 
until  along  late  in  June,  or  some  time  in  June.    When 
I  operated  seines  on  Site  Number  Two  they     [277] 
varied  somewhat  in  length.    We  had  seines  as  short 
as  180  fathoms  and  some  as  long  as  260  fathoms.     I 
think  the  seines  running  from  200  to  210  fathoms 
were  used  more  than  any  other  seines.     The  differ- 
ence in  the  cost  of  a  seine  and  a  gill  net  depends  upon 
the  size.     Take  a  good,  first-class  average  seine  and 
a  good,  first-class  average  gill  net,  I  suppose  the  seine 
would  be  somewhat  cheaper.     The  gill  net  of  stand- 
ard depth  draws  25  or  26  feet  of  water.     Everything 
brand  new  would  cost,  I  suppose,  about  seventy-five 
cents  a  fathom,  and  a  seine  of  similar  depth  would 
probably  cost-well,  I  don't  think  there  would   be 
much  difference.     In  order  to  have  operated  these 
set  nets  of  mine  I  think  it  would  take  about  eight  men. 
I  think  it  would  take  eight  men  to  operate  the  nets 
themselves.     I  think  it  would  average  about  a  net  to 
a  man,  by  operating  them  altogether  it  would  take 
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about  a  man  to  a  net.  One  man  alone  could  not  oper- 
ate one  single  net  by  himself  with  as  good  advantage 
as  two  men  with  two  nets  contiguous.  But  I  think  it 
would  require  eight  men  to  handle  these  eight  set 
nets.  In  addition  to  that  you  would  nave  to  have 
nets  and  'gears  and  boats,  and  you  would  probably 
have  to  have  a  small  launch  to  make  it  convenient  and 
profitable.  The  object  of  that  would  be  that  you  can- 
not have  eight  men  all  working  at  one  job  in  the  most 
economical  way  and  have  them  away  from  home 
where  they  would  have  to  come  miles  and  miles  to  get 
supplies,  and  the  kind  you  get  that  they  would  con- 
stantly use  to  prepare  fish  for  market.  This  also,  of 
course,  applies  to  seining  as  well  as  gill  netting. 
When  we  operated  seines  on  those  grounds  we  did  not 
use  a  launch,  the  only  launch  was  the  cannery  launch 
that  took  the  fish  away  and  brought  our  supplies. 
They  came  on  the  regular  cannery  company  launch 
and  the  outfit  had  two  wagons  part  of  the  time  and 
horses  that  they  used  for  seining.  You  can  operate 
two  seines,  one  1,200  feet  long  by  employing  seven- 
teen men  at  $70  a  day,  or  around  that  sum.  I  [278] 
do  not  think  you  could  employ  eight  men  for  $30  a 
day.  I  said  eight  men  were  the  only  expense  and 
figuring  a  launch  with  one  extra  man  figured  at  $6  a 
day.  I  made  the  contract  with  eight  men  for  the  sea- 
son. We  would  get  our  provisions  from  the  cannery. 
Generally  speaking,  it  would  cost  about  $80  a  day  to 
operate  two  seines  1,200  feet  long  on  Sand  Island,  and 
would  cost  about  that  in  1905,  '6  and  7. 

Mr.  FULTON.— Q.  When  you  obtained  these  Ore- 
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gon  set  not  licenses,  did  you  post  any  notice  on  the 

bank  or  shore  of  Sand  Island?        A.  No,  sir. 

Q.  Did  \x)u  post  tlie  number  of  either  of  those  li- 
censes on  the  shore  f        A.  No,  sir. 

Q.  You  did  nothing  under  those  licenses  whatever 
excepting  to  hold  them  ? 

A.  The  only  thing  I  did  was  to  make  the  prepara- 
tions to  put  licenses  out  on  the  location  ground,  and 
tlicn  tlie  injunction  came  out  and  I  quit. 

Q.  You  intended  to  put  them  on  the  ground? 

A.  I  intended  to  establish  them  out  there,  provid- 
ing it  was  necessary  to  protect  my  rights. 

Q.  You  intended  to  put  the  number  on  the  ground  ? 

A.  I  would  if  I  found  it  was  necessary. 

Q.  You  had  not  yet  found  it  so  ?        A.  No. 

(Witness  continuing:) 

The  only  notice  I  gave  or  the  notice  as  posted  were 
the  numbers  of  our  Washington  licenses  on  the 
buoys,  and  also  on  the  bank,  accordingly  as  I  have 
heretofore  testified.  I  do  not  recollect  whether  I 
put  the  Washington  license  numbers  up  before  or 
after  I  knew  who  was  the  successful  bidder  for  these 
sites.  [279]  But  I  apprehend  it  was  very  shortly 
after  the  issuance  of  the  licenses,  April  1,  1908.  I 
would  probably  receive  these  licenses  a  couple  of  days 
after  they  were  dated  and  would  require  a  day  or  so 
to  put  up  the  notices.  I  presume  several  days  at 
least  might  have  elapsed  after  the  date  of  the  licenses 
until  I  put  up  the  notices;  that  is,  the  Washington 
notices.    My  recollection  is  I  posted  the  notices  as 
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promptly  as  possible  after  I  received  them,  and  in  the 

same  manner  as  I  had  previously  done. 

[Testimony  of  G.  B.  Hegardt,  for  Defendants 

(Recalled).] 

G.  B.  HEGARDT,  being  again  recalled  by  counsel 
for  defendants,  testified  in  response  to  interrogato- 
ries propounded  by  counsel  for  defendants  as  fol- 
lows : 
(Interrogated  by  Mr.  DORR :) 

The  Oklahoma  channel  referred  to  in  the  testimony 
herein  runs  in  the  north  and  west  direction  and  fol- 
lows the  Republic  spit  on  the  west  side  of  Sand 
Island  and  the  southwest  corner  of  Sand  Island. 
Republic  spit  is  shown  on  this  chart,  Defendants'  Ex- 
hibit 5,  as  being  attached  to  Sand  Island.  That  por- 
tion of  the  channel  that  laid  between  Republic  spit 
and  Sand  Island  proper  was  what  has  been  referred 
to  as  Oklahoma  and  Oklahoma  channel.  That  chan- 
nel is  not  there  now ;  it  has  shoaled  up,  filled  in.  Re- 
ferring to  Defendants'  Exhibit  5,  a  chart  upon  which 
I  have  delineated  certain  lines,  these  soundings  were 
taken  in  1896  and  [280]  covers  practically  the  ter- 
ritory north  of  Sand  Island  lying  between  Sand 
Island  and  the  Washington  shore;  that  covers  a 
large  expanse  of  flats  and  that  portion  of  this  chart 
referred  to  in  the  footnotes  as  being  from  the  survey 
of  the  United  States  Engineers,  1907,  covers  only  the 
bar  proper,  the  territory  lying  between  the  Oregon 
shore  and  Sand  Island  and  continued  up  to  Sand 
Island  as  far  as  Port  Stevens.  In  the  footnote  it 
says:  "Topography  executed  between  1868  and  1892, 
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and  hydrograpliy  t)etwoen    1868   and    1899/'    That 
means  the  general  survey  of  this  chart  was  made  in 
1868  from  the  Pacific  Ocean,  taking  in  the  Lewis  & 
Clark  River  and  the  Columhia  River  estuary  on  the 
Washington  side  to  Knappton.     The  process  is  that 
the  United  States  Coast  Geodetic  Survey  corrects  all 
infoi-mation  received  and  puts  on  the  date  when  re- 
ceived.    Since  1868  no  survey  has  been  made  of  the 
Lewis  &  Clark  River  or  Youngs  River  or  Youngs 
Bay.     The  soundings  taken  in  Bakers  Bay  were  on 
the  survey  in  1896,  and  this  footnote  states  that  the 
*' Hydrography    was    executed    between    1868    and 
1899. "    The  1899  soundings  were  taken  from  Astoria 
and  east  in  connection  with  the  bounds  of  the  river 
above  Astoria,  but  the  main  channel  from  Fort  Stev- 
ens west  and  out  to  the  Pacific  Ocean  were  taken  in 
1907,  and  no  survey  was  made  of  Bakers  Bay  since 
1896 ;  so  that  the  soundings  and  depth  of  water  rep- 
resented on  the  map  in  Bakers  Bay  are  of  1896.     But 
generally  what  we  call  the  annual  bar  survey  only 
covers  territory  from  Fort  Stevens  and  west  to  the 
Pacific  Ocean.     The  first  and  immediate  effect  of  the 
jetty  on  the  water  at  the  bar  was  to  sweep  away  what 
is  called  the  middle  sands  located  at  the  mouth  of  the 
river  which  divided  the  entrance  to  the  river  into  two 
channels,  north  and   south,    and   one   channel   was 
formed  which  has  ever  since  remained.     The  middle 
sands  at  the  time  the  construction  of  the  jetty  began 
was  about  eight  or  nine  feet  at  low  water.     These 
sands  have  been  swept  away  and  the  depth  of  water 
at  that  point  is  now  from  24  to  35  to  40  feet  deep. 
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This  map,  Defendants'  Exhibit  5,  does  [281]  not 
delineate  Sand  Island  as  existing  from  an  actual  sur- 
vey made  in  1896.  The  custom  has  been  to  make  a 
complete  survey  of  Sand  Island  for  every  annual  re- 
port and  survey,  while  the  territory  of  Bakers  Bay 
has  not  been  sounded.  That  was  to  keep  track  of  the 
movement  of  Sand  Island  and  also  for  the  purpose 
of  checking  the  cross-sections  of  the  river  between 
"Sand  Island  and  the  jetty.  So  that  Sand  Island  has 
always  been  surveyed  every  year  for  that  purpose. 
These  dotted  lines  surrounding  Sand  Island  repre- 
sent the  limiting  lines  by  the  engineers  in  the  early 
nineties ;  that  provided  a  clear  way  or  passage  in 
which  no  traps  or  gear  eould  be  constructed.  They 
could  not  be  constructed  within  the  limiting  lines ; 
that  is  between  the  limiting  lines  or  channel  lines  that 
defines  the  channel.  I  refer  to  those  lines  in  Bakers' 
Bay  and  those  lines  were  established  for  the  purpose 
of  providing  an  unobstructed  channel  from  the 
Columbia  River  at  the  head  of  Sand  Island  and 
Ilwaco  and  Fort  Canby,  and  between  those  limiting 
lines  defining  the  channel  no  obstruction  could  be 
placed.  That  is,  no  obstruction  could  be  placed  out- 
side of  those  dotted  lines  surrounding  Sand  Island. 

Sand  Island  is  delineated  on  this  map.  Defendants' 
Exhibit  5,  according  to  a  survey  thereof  made  in  1907. 
The  blue  line  marked  ^'boundary  line  as  claimed  by 
the  State  of  Oregon"  as  delineated  on  this  map  was 
taken  from  the  map  put  in  evidence  by  the  State  of 
Oregon  in  the  suit  brought  by  the  State  of  Washing- 
ton  against   the  State  of  Oregon  to  establish  the 
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boundary  line  between  the  two  States  in  that  vicinity. 

Redirect  Examination. 

Q.  These  section  lines  extending  over  this  territory 
cover  Sand  Island  and  the  main  channel  (Defend- 
ants' Exhibit  5)  I  understand  have  simply  been 
placed  on  this  plat.  They  do  not  represent  actual 
land  surveys?     [282] 

A.  No.  There  was  no  surs^ey  covering  Sand 
Island. 

[Testimony  of  J.  P.  Coyle,  for  Defendants.] 
J.  P.  COYLE,  a  witness  called  on  behalf  of  the  de- 
fendants, af  t^r  being  first  duly  sworn,  testified  in  re- 
sponse  to    interrogatories   propounded   to   him   by 
counsel  for  defendants,  as  follows: 
(Interrogated  by  Mr.  DORR  :) 

My  name  is  J.  P.  Coyle.  I  am  one  of  the  defend- 
ants in  this  action.  I  reside  at  McGowan,  Washing- 
ton, and  have  lived  there  about  fourteen  years.  I  am 
the  same  J.  P.  Coyle  who  held  the  three  fishing 
licenses  for  set  nets  issued  by  the  State  of  Washing- 
ton on  or  about  Aipril  15,  1908,  which  were  referred 
to  by  Mr.  McGoAvan  in  his  evidence.  I  am  a  fisher- 
man by  occupation  and  have  followed  that  calling  for 
about  twenty-three  years  on  the  Columbia  River.  I 
have  been  engaged  in  trap  fishing  and  seining  for  sal- 
mon fish  on  the  lower  Columbia  River.  I  know  the 
territory  or  character  of  the  land  commonly  called 
Sand  Island,  and  have  been  acquainted  with  it  since 
1903.  I  fished  there  in  1903;  I  never  knew  the  island 
before  that  and  had  never  seen  it.     In  1903  I  seined 
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for  a  seining  outfit  by  the  name  of  Goodnough  &  Lind- 
berg.  I  know  in  a  general  way  the  location  of  the  so- 
called  sites  numbered  two  and  three  on  the  south 
side  of  Sand  Island  and  know  where  the  boundary 
lines  are  on  the  ground. 

Q.  What  did  you  do  if  anything  towards  making 
locations  under  the  three  set  net  licenses  which  you 
held  in  TOOS?        A,  I  put  down  anchors  and  buoys. 

iQ.  Whereabouts? 

A.  I  put  down  the  inner  anchor  about  five  feet 
from  the  shore  line  at  low  water. 

Q.  Above  or  below  ? 

A.  Below;  out  towards  south  channel  and  made  it 
fast  with  lock  and  chain  and  wire  cable;  a  wooden 
buoy  with  a  number  [283]  attached,  one  for  each 
set  net,  one  inside  and  one  outside. 

Q.  How  many  to  each  location? 

A.  Two  buoys  to  each  location. 

Q.  One  on  either  side  ?        A.  One  on  either  side. 

Q.  Where  was  the  outer  end  of  each  location  with 
respect  to  the  shore  line,  further  in  or  further  out? 

A.  It  was  three  hundred  or  thereabouts  from  the 
inner  buoy  out  south. 

Q.  How  were  these  buoys  marked,  if  at  all  ? 

A.  Marked  with  large  letters  on  a  wooden  board, 
with  a  light  or  white  background,  and  black  letters. 

Q.  What  were  the  letters  ? 

A.  They  were  numbers,  about  six  or  seven  inches 
long. 

Q.  What  were  the  numbers ;  what  did  they  repre- 
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sent  f        A.  They  represent  the  location  for  a  set  net. 

Q.  What  connection  if  any  did  the  number  of  the 
licenses  have  with  the  number  of  your  buo^-s? 

A.  You  had  to  put  your  number  on  the  buoy  in 
order  to  establish  that  you  intended  that  for  a  set  net 
location. 

Q.  Did  you  put  the  same  number  that  your  licenses 
can'ied  on  your  board  ?        A.  Yes. 

Q.  How  many  locations  did  you  so  establish  or  lo- 
cate *?        A.  Three. 

Q.  Who  was  out  there  with  you  at  this  time  if  any- 
one?       A.  Mr.  Lindstrom  and  Mr.  McGowan. 

Q.  Mr.  Lindstrom  is  the  other  defendant?' 

A.  Yes,  he  and  I  placed  the  anchors. 

Q.  Henry  McGowan,  likewise  the  defendant  in  this 
suit?        A.  Yes,  sir. 

Q.  You  were  all  there  together ;  do  you  remember 
the  day  ?     [284]         A.  I  think  it  was  in  June. 

Q.  You  don't  remember  the  exact  day  of  the 
month  ?        K.  I  think  about  the  middle  of  the  month. 

Q.  How  soon  after  you  obtained  the  licenses  was 

it? 

A.  We  obtained  the  licenses  on  the  15th  and  it  was 
right  after.  Not  immediately  after.  By  the  time 
we  made  our  anchors  and  cables  which  took  us  sev- 
eral days;  maybe  a  week. 

Q.  How  much  of  a  task  was  it  to  prepare  these  an- 
chors and  cables  and  buoys? 

A.  It  was  quite  a  little  task.  We  had  to  drill  a 
hole  through  the  rock,  which  weighed  three  hundred 
pounds,  something  that  could  not  be  dragged  away 
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easily,  something  to  establish  an  anchorage.  We 
drilled  holes  through  and  put  the  chain  through  the 
rock  and  then  back  up  around  to  the  other  part  of  the 
chain,  with  a  clamp.  Wire  was  connected  to  it  and 
made  quite  tight.  We  had  three  rocks  for  each  loca- 
tion. 

Q.  Do  you  know  what  those  anchors  were  reason- 
ably worth  ? 

A.  I  don 't  know ;  it  took  quite  a  little  to  drill  them. 

Q.  Where  did  you  get  the  rocks  f 

A.  We  got  them  on  the  beach  in  front  of  the  can- 
nery, from  the  jetty. 

Q.  Did  you  find  them  on  Sand  Island? 

A.  No;  in  front  of  McGowan's  cannery  on  the 
mainland  of  the  Washington  shore. 

Q.  And  took  them  out  how? 

A.  In  a  boat  and  took  them  down  to  the  location  in 
front  of  Sand  Island  and  placed  them. 

Q.  How  much  labor  would  be  necessarily  expended 
on  each  of  them?     [285] 

A.  They  must  have  cost  us,  wire  cables  and  all, 
about  fifty  dollars,  with  the  labor. 

Q.  How  many  of  the  anchors  did  you   all   three 
take  out  ? 

A.  We  took  enough  for  the  eight  locations. 

Q.  That  would  be  16?        A.  Sixteen. 

Q.  Were  they  all  placed  there  ?        A.  Yes,  sir. 

Q.  Were  they  all  placed  on  the  same  day? 

A.  Ail  placed  on  the  same  day. 

Q.  And  you  had  three  ?        A.  I  had  three. 
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<J.  How  many  did  Mr.  Lindstrom  have  ? 

A.  Three. 

Q.  And  Mr.  M<'Gowan?        A.  Two. 

Q.  Were  they  all  below  the  line  of  low  tide  ? 

A.  All  below  the  line  of  low  tide. 

Q.  Did  you  actually  fish  those  locations? 

A.  No,  we  hired  men  to  fish  them.  We  were  mak- 
ing preparations  to  fish  them  with  nets.  We  had  two 
men  to  start  operations. 

Q.  Where  were  these  men? 

A.  They  fished  along  there,  yes,  at  the  location 
grounds  of  the  set  nets. 

Q.  Did  you  actually  put  in  your  nets  and  fish  the 
locations  in  1908?        A.  Yes,  we  started  the  nets. 

Q.  Had  you  actually  got  your  nets  on  the  ground  ? 

A.  We  got  in  one  net. 

Q.  Why  did  you  quit? 

A.  We  were  stopped  by  the  injunction. 

Q.  In  this  suit?     [286]         A.  In  this  suit. 

Q.  Did  you  have  any  other  reasons  for  stopping? 

A.  No. 

Q.  After  these  buoys  were  anchored  out,  did  they 
remain  there? 

A.  No,  I  imderstood  they  were  removed  once  or 
twice;  we  replaced  them  twice  and  some  of  them 
were  replaced  a  third  time.  I  don't  know  just  how 
many. 

Q.  Did  you  know  personally  who  took  them  out? 

A.  No,  not  personally. 

Q.  How  many  years  had  you  been  acquainted  with 
that  fish  place  before  1908?        A.  Since  1903. 
Q.  Had  you  fished  there? 
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A.  Yes,  sir,  I  seined  there  in  1903. 

Q.  And  each  year  since  'f 

A.  No ;  I  have  fished  there  some  years  but  the  last 
few  years  I  have  not. 

Q.  Did  you  ever  do  anything  yourself  towards 
■clearing  that  ground? 

A.  I  cleared  that  ground  when  Mr.  Brumbach 
■owned  it  once.     I  did  it  for  him. 

Q.  What  year  was  that? 

A.  It  must  have  been  1000  I  think  when  Brum- 
bach,— or  it  might  have  been  1899. 

(Witness  continuing:) 

In  1900  or  1899  Brumbach  occupied  that  territory 
seining  for  salmon.  After  that  he  sold  out  to  Mc- 
Gowan,  and  I  cleared  part  of  the  trap  location  for  P. 
J.  McGowan  and  Sons.  There  were  piles  in  there 
which  obstructed  our  seines  and  I  cleared  them  out. 
I  know  of  two  fish  traps  being  operated  on  that 
ground.  I  operated  one  of  them.  The  reason  I  quit 
was  that  the  sand  filled  [287]  on  that  point  and 
closed  those  traps  on  the  island.  Afterward  the 
channel  washed  away  and  those  pile  stumps  were  ex- 
posed as  the  island  went  north  so  that  they  were  an 
obstruction  to  seining.  One  of  these  traps  I  think 
was  operated  two  seasons,  the  upper  one,  that  is  the 
easterly  one,  and  the  other  one  was  operated  three 
years  to  my  knowledge.  I  don't  know  how  long  be- 
fore that  time.  A  salmon  trap  is  constructed  by 
driving  piles  in  the  bottom  of  the  river,  the  lead  is 
drove  straight  out  according  to  your  current,  and 
then  there  is  what  you  call  the  heart,  the  row  of  piles 
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in  a  heart  shape,  which  is  supposed  to  hold  the  fish 
and  corral  them.  The  heart  is  at  the  outside  end  of 
your  lead,  or  if  it  is  a  double  trap  there  is  one  lead  on 
each  end,  and  the  pond  or  pot  as  they  call  it,  is  drove 
outside  of  the  heart.  In  the  Columbia  River  traps 
the  pot  is  drove  on  the  upper  side  of  the  heart  and  at 
the  entrance  of  the  heart  into  the  pot ;  the  heart  con- 
nects with  the  pot  by  web  and  there  is  a  gate  in  the 
lead  from  both  sides  and  the  web  connects  there 
leaving  a  space  of  eight  feet  on  each  side.  The  cot- 
ton web  is  put  on  these  piles.  The  pot  has  two  spaces 
which  are  called  gates  to  let  the  fish  in  and  that  is 
made  out  of  cotton  web.  The  fish  go  into  the  lead, 
then  through  the  gate  into  the  heart.  The  heart  is  so 
constructed  that  it  \;v411  lead  the  fish  up  to  the  entrance 
and  into  the  pot.  The  piles  are  driven  on  the  slant 
of  the  current  to  lead  them  into  the  pot.  The  traps 
are  of  different  length,  some  from  300  feet  to  six  or 
seven  hundred  feet  long.  I  have  been  referring  to 
the  Columbia  River. 

I  think  I  know  what  it  would  reasonably  and  prob- 
ably cost  to  operate  these  set  net  locations,  which  I 
have  testified  to,  per  season.  We  had  an  arrange- 
ment to  operate  them  together.  We  each  had  our 
own  locations.  It  would  take  two  men  to  operate 
two  locations  as  they  should  be  worked,  and  a  man 
would  cost  $3  a  day,  and  it  would  take  eight  men  to 
operate  the  eight  locations  [288]  and  somebody  to 
take  eare  of  them  at  night  and  watch  them ;  then  you 
would  have  to  have  four  boats,  small  boats,  to  operate 
eight  nets,  and  two  boats  at  least  to  take  care  of  your 
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fish,  with  the  assistance  of  a  launch  to  handle  the  fish 
and  bring  them  to  the  station  and  so  forth,  or  take 
your  nets  to  the  rack  for  repairs,  and  carry  the  men 
to  and  from  their  work.  You  should  have  two  nets 
for  each  location  because  you  cannot  keep  a  net  in  the 
water  all  of  the  time.  They  get  more  or  less  broken 
and  have  to  be  repaired  and  while  one  is  being  re- 
paired you  could  use  the  other.  You  would  have  to 
have  about  sixteen  nets  to  operate  successfully  and  to 
put  these  nets  in  would  cost  in  the  neighborhood  of 
$500,  if  not  more,  and  this  would  be  the  cost  for  the 
entire  sixteen  nets.  That  means,  of  course,  that  the 
net  should  be  fully  equipped  with  cork  and  lead  liaes; 
then  your  labor,  eight  men  at  $3  a  day  for  about  two 
months;  three  dollars  a  day  and  they  board  them- 
selves. I  figure  that  the  actual  cost  of  these  nets  and 
to  operate  them  those  two  months  would  cost  about 
$3,000.  That  is  taking  the  fishing  season  for  one 
year.  The  fishing  season  opens  on  the  first  of  May 
but  the  net  locations  are  not  profitable  to  fish  before 
the  last  of  June  or  the  first  of  July.  The  fishing  sea- 
son closes  on  the  25th  day  of  August.  I  had  intended 
in  good  faith  to  operate  these  locations  in  1908,  and 
was  making  all  due  and  reasonable  preparations  to 
that  end.  I  think  I  know  the  market  price  of  fish 
in  1908.  I  think  small  salmon  was  five  cents  and 
large  six  cents  in  1907.  That  is  five  cents  a  pound 
for  cannery  salmon  and  six  cents  a  pound  for  larger 
salmon  delivered  at  the  station,  that  is  at  the  cannery 
station.  In  some  instances  cannery  launches  woidd 
come  and  take  the  fish  from  the  grounds,  they  gen- 
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erally  did  that  at  the  seining  grounds,  and  you  gen- 
erally have  gathering  stations  on  your  own  grounds, 
and  the  prices  I  have  just  quoted  is  the  price  of  fish 
on  the  grounds.     [28d] 

Q.  Judging  from  your  knowledge  of  the  run  of  fish 
at  this  location  in  June  are  you  able  to  state  what  the 
reasonable  amount  of  the  catch  would  have  been  in 
tons  per  year  per  season  in  1908, 1909,  1910^ 

To  this  question  counsel  for  the  plaintiff  objected 
upon  the  ground  that  it  was  incompetent,  irrelevant 
and  immaterial,  and  that  the  witness  was  not  com- 
petent. 

A.  These  eight  nets,  according  to  my  opinion,  if 
Hiccessfully  operated,  would  get  over  one  hundred 
tons  of  fish  for  the  season,  and  that  would  be  true  for 
each  of  the  said  three  years,  and  I  believe  according 
to  the  fish  caught  there  the  last  two  years  it  would  be 
more.  The  character  of  fish  caught  on  these  grounds 
during  said  time  were  Chinook  and  steelheads. 
Chinook  is  supposed  to  be  the  best  fish  in  the  river. 
Steelheads  are  not  so  high  priced  as  Chinook,  it  is 
more  of  a  cold  storage  fish.  The  Royal  'Chinook 
commands  the  highest  price.  There  is  no  salmon 
which  commands  a  higher  price  than  the  Chinook. 
The  prices  that  I  have  given  is  the  average  of  all  the 
fish  marketed  down  there.  During  the  years  1908 
and  1909  the  price  was  higher.  Cannery  salmon  were 
six  cents  in  1909  and  larger  salmon  were  seven  cents, 
that  is  salmon  over  twenty-five  pounds.  In  1910 
small  salmon,  if  I  remember  right,  was  six  cents  and 
large  salmon  seven  and  a  half  cents,  and  in  some  cases 
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they  paid  eight  cents. 

The  expense  of  operating,  in  my  judgment,  would 
not  have  varied  materially  during  these  years.  The 
expense  of  operating  would  he  about  the  same  each 
year. 

Q.  The  only  difference  then  in  the  situation  would 
have  been  a  higher  price  for  fish  during  the  years 
succeeding  1908  ? 

A.  Yes.  The  same  price  for  operating  but  a  higher 
price  for  fish.     [290] 

Cross-examination. 
(Interrogated  by  G.  C.  FULTON.) 

I  am  working  for  P.  J.  McGowan  and  Sons  and 
have  been  working  for  them  for  about  fifteen  years  on 
a  salary.  I  am  employed  the  year  round.  I  was 
working  for  P.  J.  McGowan  in  1908  on  a  salary.  I 
made  sixteen  of  these  buoys  and  they  cost  altogether 
$50.  I  did  not  pay  for  them;  my  labor  went  into 
them,  and  that  is  all  it  cost  me.  I  was  paid  by  Mr. 
McGowan  my  regular  salary  during  the  time  I  was 
employed  in  making  them.  I  made  all  of  these  buoys 
in  the  daytime,  and  at  that  time  I  was  drawing  my 
regular  salary. 

Q.  What  do  you  mean  then  by  paying  for  them 
with  your  labor  when  McGowan  was  paying  you  by 
the  month? 

A.  I  mean  this  way,  that  I  have  shared  in  the  ex- 
pense of  that  location  and  have  done  so.  I  have  never 
paid  anything  yet.  Mr.  McGowan  has  never  fur- 
nished me  a  bill  of  the  costs,  and  I  have  never  asked 
him  for  a  bill. 
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The  defendant  Lindstrom  is  also  a  fisherman  and 
he  also  worked  for  P.  J.  McGowan  and  Sons.  I  don't 
know  whether  for  a  salary,  wages,  or  how. 

Mr.  McGowan  first  suggested  putting  out  these  set 
nets  on  these  grounds.  He  told  me  that  set  nets  could 
be  operated  at  Sand  Island.  He  did  not  come  to  me 
and  say  that  we  could  get  them,  but  that  there  was  a 
show  for  set  nets  on  Sand  Island.  I  said  if  there  was 
a  show  for  anj-thing  like  that  I  wanted  to  take  one. 
I  said  I  would  take  one  or  take  what  I  could  legally 
fish.  Mr.  McGowan  did  not  tell  me  that  he  wanted 
to  fight  the  Columbia  River  Packers'  Association.  It 
was  this  way,  the  two  States  were  having  trouble  and 
there  was  a  chance  for  set  nets  in  front  of  Sand  Is- 
land ;  a  chance  to  get  a  fishing  ground  and  make  some- 
thing. I  did  not  understand  I  was  to  cork  anybody, 
and  I  supposed  I  had  [291]  a  right  to  fish  on  the 
river.  At  the  time  I  knew  there  was  a  seining  party 
had  a  license  on  the  south  shore  of  Sand  Island  from 
the  Government. 

<3.  And  you  knew  that  by  putting  these  set  nets 
in  there  where  it  was  proposed  to  put  them,  that  it 
would  cork  these  seining  rights  on  Sand  Island? 

A.  One  is  on  the  shore —     (Interrupted.) 

Q.  Answer  the  question. 

A.  That  it  would  cork  them  you  say? 

(Question  read.) 

Q.  Did  you  ask  him  who  it  was  proposed  to  cork  ? 

A.  No. 

Q.  Did  you  say  anything  to  Mr.  McGowan  as  to 
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where  or  whose  seining  rights  it  was  proposed  to 

cork?        A.  No. 

Q.  Did  he  tell  you  whose  seining  rights  it  was  pro- 
posed to  cork  f        A.  No,  sir. 

Q.  Didn't  you  know  it  would  involve  you  in  liti- 
gation or  a  lawsuit  ?        A.  It  might. 

Q.  You  thought  that  did  you ;  did  you  say  anything 
to  McGowan  ahout  it  ?        A.  No. 

Q.  Was  there  anything  said  there  about  putting 
'n  these  set  nets  when  Mr.  McGowan  first  spoke  to 
you?        A.  No. 

Q.  Only  what  you  have  stated  ?        A.  No. 

Q.  That  was  all  that  was  said?        A.  Yes. 

Q.  Did  you  know  what  grounds,  or  in  front  of  what 
grounds,  it  [292]  was  proposed  to  put  these  set 
nets  ?        A.  I  know  my  ground. 

Q.  At  the  time  Mr.  McGowan  spoke  to  you  first, 
did  you  understand  in  front  of  whose  grounds  or 
seining  right  it  was  proposed  to  put  these  set  nets? 

A.  I  don't  know  of  any  seining  right.  I  know  I 
was  going  to  get  a  set  net  license  in  front  of  Sand 
Island. 

Q.  And  you  knew  Sand  Island  had  been  rented  by 
the  Government  to  different  parties  for  seining  pur- 
poses? 

A.  They  had  begun  to  for  the  last  few  years. 

Q.  And  you  knew  that  the  Government  had  ex- 
ecuted leases  for  seining  rights  in  front  of  Sand 
Island?        A.  For  a  few  years,  yes. 

Q.  You  knew  that  at  the  time  Ml*.  McGowan  came 
to  you,  that  the  entire  frontage  of  Sand  Island  had 
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been  leased  for  seining  pui-poses?        A.  Yes. 

Mr.  DORR.— I  object  to  this  as  being  incompetent, 
and  not  in  harmony  with  the  lease  introduced  by  the 
plaintiff.  No  evidence  in  this  ease  that  the  Govern- 
ment ever  leased  anything  below  the  line  of  low  tide. 
Q.  Knowing  that  these  rights  had  been  leased  and 
that  you  proposed  to  put  these  nets  in  front  of  these 
leased  rights,  you  tell  the  Court  you  had  no  curiosity 
as  to  who  the  individual  was  that  you  proposed  to 
corkt        A.  No;  I  had  none. 

Q.  You  had  no  curiosity  whatever? 
A.  I  want  to  state  that  I  had  a  right  to  fish  the 
Columbia  River  with  set  nets  as  long  as  I  did  not 
touch  their  land,  and  I  still  think  I  have  that  right. 
Q.  So  you  didn't  bother  as  to  whether  it  was  some 
personal  friend  or  some  enemy  ?     [2^3] 
A.  No,  I  supposed  I  was  holding  my  rights. 
Q.  Did  it  make  any  difference  if  some  personal 
friend  of  yours  had  obtained  the  lease  from  the  Gov- 
ernment, you  proposed  to  put  your  set  nets  in  front 
of  his  ground  regardless  of  whether  he  was  a  friend 
of  yours  or  whether  you  were  corking  him  or  not  ? 
A.  I  have  the  right. 

Q.  You  were  perfectly  willing  to  do  that? 
A.  Yes. 

Q.  You  didn't  take  into  consideration  ^vho  the 
party  was? 

A.  It  made  no  difference ;  it  was  a  business  propo- 
sition. 

Q.  You  did  not  know  it  was  in  front  of  the  Colum- 
bia River  Packers'  Association?        A.  No,  sir. 
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Q.  You  knew  of  course  that  you  might  get  into  a 
lawsuit  in  case  you  did  that  ? 

A.  I  did  not  know  but  I  might. 

Q.  You  thought  so  and  figured  if  you  did  you  might 
get  into  a  lawsuit?        A.  It  might  be ;  I  don't  know. 

Q.  But  you  didn't  say  anything  to  McG-owan  about 
that? 

A.  No,  I  did  not.     I  thought  I  had  the  right. 

Q.  Why  didn  't  you,  while  Mr.  McGowan  was  fish- 
ing these  groimds,  why  didn't  you  put  set  nets  in  front 
of  his  place,  since  you  knew  you  had  the  right  ? 

A.  The  idea  came  to  me  on  account  of  this  trouble 
with  the  two  States. 

Q.  When  McGowan  was  there,  the  trouble  was  on  ? 

A.  I  don't  know  about  that. 

iQ'.  You  don 't  wish  to  be  understood  that  simply  be- 
cause there  was  trouble  between  the  two  States,  the 
law  would  be  different?     [294] 

A.  There  might  be  difference  in  the  waters  and  the 
channel. 

Q.  That  is,  you  would  have  to  cork  anyone  fishing 
in  Oregon  but  not  in  Washington  ? 

A.  The  boundary  might  throw  the  piece  of  land  in 
this  State,  that  used  to  be  in  that  State,  and  would 
change  the  fishery  so  that  a  man  might  hold  it. 

Q.  In  other  word's  you  wanted  to  steal  it? 

A.  No. 

Q.  If  held  to  be  in  Washington,  it  would  still  be- 
long to  the  man  who  fished  it  ? 

A.  I  don 't  know ;  it  don 't  look  that  way  to  me. 

Q.  Suppose  it  had  been  in  Oregon;  would  it  still 
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belong  to  the  man  who  fished  it? 

A.  T  don't  see  it  that  way. 

Q.  You  knew  they  had  been  fishing  there  right 
along?        A.  Yes. 

Q.  And  claimed  to  have  the  right?        A.  Yes. 

Q.  And  by  putting  your  set  nets  there  you  w«re 
stealing  it? 

A.  No;  I  was  simply  exercising  my  rights  as  a  set 
net  location.  The  State  allows  me  a  license  and  I  am 
not  stealing  when  I  fish. 

Q.  As  I  understand  your  position,  you  claimed  at 
that  time  under  the  laws  of  Washington,  if  one  was 
fishing  a  seining  ground  and  had  his  notices  up  you 
had  a  right  to  go  out  in  front  of  him  in  his  ground, 
and  put  down  set  nets  and  maintain  them  ? 

A.  I  had  a  right  to  put  down  set  nets  wherever  I 
got  a  location. 

Q.  That  is  not  the  answer. 

A.  Sand  Island  did  not  belong  to  anybody.  It  is 
a  different  proposition.  You  buy  the  seining  ground 
from  tlie  Government  [295]  but  Sand  Island  don 't 
belong  to  anybody.  I  have  a  right  to  set  nets  there 
as  well  as  any  seiner. 

Q.  Why  didn't  you  exercise  that  right  before? 

A.  When  the  trouble  came  up  about  the  two  States, 
if  I  had  a  set  net  location  and  fished  it,  I  had  a  chance 
to  ow^n  it. 

Q.  Why  did  you  confine  it  simply  to  the  front  of 
•Sites  Two  and  Three  ? 

A.  I  confined  it  to  that  place  where  I  picked  out  for 
my  advantage. 
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Q.  If  it  was  such  a  good  proposition,  why  didn't 
you  extend  it  along  the  entire  front  ? 

A.  I  had  all  I  could  handle  then. 

Q.  Did  you  pay  Mr.  McGowan  or  anybody  else  for 
the  employment  of  these  two  men  ? 

A.  I  guess  Mr.  McGowan  paid  him ;  I  contributed 
my  labor. 

Q.  Now  did  you  pay  ?        A.  No,  I  did  not. 

Q.  Was  any  bill  rendered  to  you  for  it? 

A.  Not  yet ;  it  is  not  settled  yet. 

Q.  Did  you  order  personally  any  nets  to  fish  your 
three  seines? 

A.  No.  Mr.  Lindstrom  and  I  ordered  the  depth 
and  length  that  we  were  supposed  to  fish. 

Q.  Did  you  order  the  nets  f 

A.  We  gave  the  order  to  the  company. 

Q.  Did  you  order  them? 

A.  I  ordered  the  company  to  put  what  kind  of  nets. 

Q.  Did  you  sign  the  orders  ?        A.  No. 

Q.  Did  the  company  charge  you  with  this  net  ? 

A.  The  company  were  charged  I  guess. 

Q.  You  were  expected  to  pay  it  ? 

A.  Our  expense.     [296] 

Q.  You  would  have  been  expected  to  pay  for  the 
nets  if  the  company  furnished  them  ?        A.  Yes. 

Q.  And  you  understand  that  the  company  was  to 
order  the  nets  and  charge  you  with  the  expense  of 
the  nets  ? 

A.  That  is  the  habit  with  the  canners  along  the 
Columbia  River. 

Q.  That  was  your  understanding?        A.  Yes,  sir. 
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Q.  And  thus  far  you  have  not  been  furnished  with 
any  expense  account  whatever? 

A.  We  have  had  the  expense  of  these  buoys  and 
making  the  preparations  of  those  nets. 

Q.  You  have  been  charged  with  it? 

A.  It  is  not  settled  yet. 

Q.  Who  paid  your  expense  up  here  as  a  witness? 

A.  I  did  myself. 

Q.  Did  Mr.  McGowan  furnish  you  any  money  for 
that? 

A.  Anything  he  furnishes  me  is  charged  up  to  my 
account.    He  did  not  furnish  any. 

Q.  Did  he  agree  to?        A.  No. 

Q.  Did  he  say  anything  about  it? 

A.  No.  My  expenses  go  to  the  company  when  I 
work  for  them,  and  when  I  leave  them  I  pay  my  own 
expenses. 

Q.  Do  you  expect  McGk)wan  to  pay  your  expense  ? 

A.  P.  J.  McGowan  to  pay  my  expense  when  I  am 
in  their  employ. 

Q.  You  expect  them  to  pay  your  expense  up  here 
as  a  witness  in  this  case  ?        A.  No,  I  do  not. 

Q.  Why  not? 

A.  Because  I  have  this  license  in  my  own  name. 
[297] 

Q.  You  expect  to  pay  all  of  your  expense  up  here 
and  back  and  not  to  make  any  claim  to  P.  J.  Mc- 
Gowan &  Sons  ? 

A.  My  expenses  will  come  out  of  these  set  nets 
when  that  question  is  settled. 

Q.  Suppose  it  is  settled  against  you? 
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A.  If  it  is,  then  I  guess  that  is  my  loss. 

Q.  You  don't  expect  McGowan  and  Sons  to  pay 
you  anything  for  your  expenses  up  here  ? 

A.  I  don't  know  whether  they  will  or  not. 

Q.  What  is  your  anticipation  about  that? 

A.  I  don't  know. 

Q.  You  rather  think  they  will  not? 

A.  They  may  or  may  not;  I  have  not  asked  them 
that  question.     The  question  was  never  put  to  me. 

Q.  By  the  way,  these  nets  you  ordered  for  those 
set  nets,  were  how  long  ? 

(Witness  continuing:) 

The  set  nets  which  were  ordered  would  hang  about 
3(X)  feet  in  length  and  would  weigh  in  the  neighbor- 
hood of  120  pounds  when  dry.  They  were  about 
24  feet  in  depth.  I  have  made  set  nets  and  put  the 
lead  on  about  every  14  inches  according  to  the  cur- 
rent. Each  piece  of  lead  would  weigh  about  three 
ounces;  I  don't  know  exactly.  I  think  that  if  the 
net  was  wet  it  would  weigh,  cork  and  lead  lines  to- 
gether, about  300  pounds.  I  did  not  see  any  set  net 
fishing  south  of  Sand  Island.  I  was  not  there.  I 
did  not  know  whether  they  got  any  fish  or  not.  I 
started  to  operate  in  the  middle  of  June  and  had, 
as  I  understand,  about  five  days  of  fishing,  but  I  do 
not  know  whether  any  fish  were  caught  or  not.  I 
was  not  sufficiently  interested  in  fishing  there  to  in- 
form myself  whether  or  not  my  set  net  was  fished 
or  whether  it  caught  any  fish. 

Q.  How  did  you  propose  to  anchor  the  lower  end 
of  your  set  net,  these  lead  lines?     [298] 
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A.  We  fastened  them  to  the  wire  cable. 

Q.  At  the  topt        A.  No,  at  the  bottom. 

Q.  How  would  you  get  down  there! 

A.  Kaise  your  anchor. 

Q.  Your  idea  was  to  raise  the  anchor  and  tie  the 
lead  line  to  the  anchor?        A.  Yes. 

Q.  Not  to  the  wire  cable'? 

A.  To  the  wire  cable  at  the  anchor. 

Q.  To  operate  the  set  net,  you  would  have  to  an- 
chor the  lead  line  at  the  bottom  of  the  river f 

A.  Yes. 

Q.  And  the  cork  line  on  the  sui-face  of  the  water*? 

A.  The  cork  line  don't  have  to  be  made  fast  on  top, 
as  long  as  your  lead  line  is  fast. 

Q.  You  think  that  an  anchor  weighing  300  pounds 
would  hold  a  net  weighing  300  pounds. 

A.  The  anchors  would  be  600  pounds,  one  on  each 
end,  and  you  must  remember  your  set  nets,  when 
you  put  them  down,  you  rock  them  down  when  there 
is  a  strong  current.  The  little  lead  line  line  you 
have  on  the  gill  net  will  not  hold  the  set  net;  you 
must  put  rocks  to  hold  them  in  position,  because  it 
has  to  be  stationary.  For  the  set  nets  you  must  put 
the  rocks. 

Q.  Heavy  rocks'? 

A.  Well,  small  rocks,  4  or  5  pounds  weight,  like  a 
trap. 

Q.  How  many? 

A.  According  to  your  current. 

Q.  You  know  there  is  a  very  swift  current  by 
there? 
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A.  Only  for  about  two  hours,  in  the  first  of  the 
ebb ;  that  is  the  only  time  it  is  swift.     [299] 

Q.  Did  you  provide  for  rocks  to  anchor  at  the  bot- 
tom? 

A.  We  did  not  get  a  chance  to  get  to  that  part. 

Q.  You  had  several  days,  didn't  you?        A.  No. 

Q.  You  insisted  on  putting  these  anchors  back  in 
there? 

A.  We  had  to  put  them  in  to  hold  our  location  in 
order  to  get  ready. 

Q.  You  had  found  them  to  operate? 

A.  We  did  not  figure  on  operating  until  the  1st  of 
July,  or  the  last  of  June. 

Q.  So  you  got  no  rock  to  make  the  anchors? 

A.  We  had  rocks  handy. 

Q.  But  you  did  not  need  them? 

A.  No,  we  were  getting  it. 

Q.  But  did  you  get  it?        A.  Not  on  hand. 

Q.  Did  you  ever  operate  a  set  net  in  front  of  Sand 
Island?        A.  No. 

Q.  Did  you  ever  know  of  anyone  operating  any 
there?        A.  No. 

Q.  You  don't  know  whether  it  is  practical  or  not? 

A.  I  think,  in  my  opinion,  it  is. 

Q.  But  you  don't  know. 

A.  I  never  got  a  chance  to  try. 

Q.  And  therefore  you  don't  know;  you  are  only 
guessing? 

A.  I  don't  see  why  it  is  not  as  good  a  fishing  place 
as  any. 

Q.  Then  if  that  is  true,  and  you  knew  you  could 
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catch  eight  tons  of  fish  with  these  three  nets  all  these 
years,  why  didn't  you  put  them  in  before  and  get  the 
money?        A.  I  didn't  know  it. 

Q.  And  not  work  for  wages  all  your  life? 
A.  I  didn't  know  it  then;  didn't  think  of  it.  [300] 
Q.  Mr.  McGowan  was  the  man  who  suggested  it? 
A.  Lots  of  men  don't  think  of  such  things. 
Q.  You  were  familiar  with  the  ground  out  there 
and  knew  nobody  had  any  rights  out  there;  it  was 
everybody 's  territory  ? 

A.  It  was,  and  still  is,  I  think. 
Q.  Why  was  it  that  it  happened  to  be  in  front  of 
Sites  numbered  Two  and  Three  that  these  set  nets 
were  placed? 

A.  That  is  the  best  set  net  ground;  we  did  not 
want  to  put  them  in  a  poor  location. 

Q.  In  front  of  w^hich  site  did  you  put  your  three 
set  nets?        A.  In  front  of  Site  Number  Three. 

Q.  You  heard  Mr.  McGowan  say  that  he  thought 
the  best  were  in  front  of  Sites  Two? 

A.  I  guess  it  is;  I  won't  dispute  his  word  on  that. 
Q.  So,  as  a  matter  of  fact  you  did  not  get  the  best 
set  net  location? 

A.  No,  but  I  got  the  next  best  I  could,  though. 

Q.  Now,  these  set  nets  are  only  three  hundred  feet 
long?        A.  Well,  they  may  be  more. 

Q.  You  put  in  the  order? 

A.  About  300.     They  might  run  350. 

Q.  You  have  an  order  for  the  nets  you  said;  how 
long  were  they?        A.  Well,  say  300  feet. 

Q.  What  do  you  say? 
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A.  I  will  say  300  to  settle  the  account. 

Q.  You  estimate  that  these  nets  300  feet  long,, 
your  three  nets,  would  catch  as  many  fish  as  two 
seines  that  were  1,250  feet  long,  operated  at  the 
same  place;  that  is  your  estimate,  is  it^ 

A.  I  don't  know  about  that;  I  know  what  I  esti- 
mate the  set  nets  would  catch  if  properly  worked. 

Q.  About  300  tons?        A.  Yes.     [301] 

Q.  And  the  seines  they  tell  me  only  caught  about 
80  tons,  as  testified  to  by  Mr.  McGrowan,  and  they 
were  about  1,250  feet  long.  Explain  why  you  think 
that  the  three  set  nets  only  300  feet  long,  to  be  tied 
down  stationary,  and  the  only  way  to  catch  fish 
would  be  to  gill  them,  would  catch  100  tons,  whereas 
the  seining  operation  which  cost  about  one  hundred 
dollars  a  day  to  operate,  only  caught  about  80  tons. 

A.  You  misunderstand  me.  I  mean  on  the  eight 
locations.     I  don't  mean  just  the  three. 

Q.  Well,  about  how  many  tons  of  fish  did  you  esti- 
mate your  three  set  net  locations  would  catch  ? 

A.  My  three  ought  to  get  about  thirty  tons  of  that. 

Q.  Where  did  you  ever  operate  set  nets? 

A.  North  River. 

Q.  That  is  a  little  bit  of  a  tidal  stream? 

A.  Well,  you  can't  jump  over  it. 

Q.  How  wide? 

A.  It  is  about  400  feet  across  the  stream. 

Q.  How  long  was  the  net  you  operated? 

A.  Oh,  about  100  feet. 

Q.  And  how  many  tons  did  you  catch  there  in  the 
season?        A.  I  don't  know;  I  did  not  weigh  them.. 
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Q.  What  made  you  quit? 

A.  I  was  fishing  it  for  P.  J.  McGowan  in  the  North 
River.     We  used  it  in  our  trapping. 

Q.  How  long  did  you  operate  it? 

A.  I  operated  it  one  fall. 

Q.  Did  you  ever  operate  a  set  net  at  anv  other 
time?        A.  No. 

Q.  Your  only  experience  was  in  North  River, 
which  is  nothing  more  nor  less  than  a  slough  ?     [302] 

A.  No,  it  is  not  a  slough. 

Q.  You  swear  it  is  not? 

A.  It  is  a  river,  navigable. 

Q.  Is  it  navigable  beyond  tide  water?        A.  No. 

Q.  You  can  jump  across  it  above  tide  water? 

A.  Yes,  but  those  set  nets  were  not  above  tide 
■water. 

Q.  It  is  just  what  you  call  a  tidal  slough? 
A.  Well,  you  can't  walk  across  it. 
Q.  But  when  the  tide  is  out,  you  have  no  water 
there  ? 

A.  Oh,  yes,  there  is  water  there. 
Q.  How  much? 

A.  Right  at  that  location  there  is  about  eight  feet 
of  water. 

Q.  But  it  is  not  navigable  at  low  tide? 
A.  They  come  to  that  location. 
Q.  But  I  am  talking  about  the  river;  you  cannot 
navigate  the  North  River  at  low  tide? 
A.  You  can  go  past  this  location. 
Q.  In  w^hat  kind  of  a  boat?        A.  Fish  launches. 
Q.  I  am  talking  about  zero  tide,  low  water;  will 
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you  swear  that  North  River  is  navigable  from  its 
mouth  up  to  where  you  say  your  fish  trap  was  lo- 
cated? 

A.  Yes,  a  fish  launch  can  go  up  to  that  set  net  at 
low  water.  Those  fish  launches  go  there.  It  is  in 
the  entrance  to  North  River  a  little  ways  in. 

Q.  The  North  River  runs  through  the  tide  lands  ? 

A.  Yes. 

Q.  And  its  head  is  a  small  stream  called  North 
River,  which  you  can  jump  across  ? 

A.  You  never  could  jump  across  it  as  far  as  I 
know. 

Q.  You  mean  the  river  beyond  the  tide  landf 
[303]         A.  No,  you  cannot. 

Q.  Well;  it  is  not  over  six  inches  deep  ? 

A.  Yes,  it  is. 

Q.  It  is  a  small  mountain  stream. 

A.  It  is  a  small  mountain  stream,  but  deeper  than 
that. 

Q.  How  wide  is  it  above  tide  water? 

A.  As  far  as  I  have  been,  it  is  say  all  the  way  from 
50  to  100  feet, — 50  feet  is  the  narrowest  that  I  have 
been  up. 

Q.  How  far  were  you  up  ?        A.  Two  miles. 

Q.  What  is  the  average  depth? 

A.  I  did  not  sound  it. 

Q.  But  you  could  see  it? 

A.  I  could  see  with  my  eyes. 

Q.  It  is  just  line  one  of  these  average  streams^ 
about  fifty  feet  wide? 

A.  Fifty  or  one  hundred  feet. 
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Q.  It  is  just  like  one  of  those  mountain  streams 
and  leads  into  the  tide  land?        A.  Yes. 

Q.  And  then  you  come  to  this  broad,  wide,  deep 
place,  and  you  operated  a  set  net  one  fall  in  this 
North  River;  that  is  the  only  experience  you  had  in 
operating  set  nets'?        A.  Yes,  sir. 

Q.  What  makes  you  think  that  you  could  catch 
about  thirty  tons  with  these  three  nets? 

A.  A  fisherman  understands  his  business  and  ought 

to  know. 

Q.  But  your  experience  is  only  limited  to  one  fall 
fishing  on  North  River? 

A.  I  fished  20  years  on  the  Columbia  River,  but 
only  one  fall  with  set  net  and  traps  is  where  I  had 
experience  with  all  kinds  of  gear.     [304] 

Q.  You  operated  a  set  net  one  fall  season  on  the 
North  River? 

A.  A  fisherman  doesn't  have  to  have  ten  years' 
experience ;  one  is  sufficient. 

Q.  And  that  is  the  reason  you  could  probably 
catch  30  tons  with  your  set  nets,  based  upon  your 
experience  as  a  fisherman  one  fall  fishing  on  the 
North  River,  when  you  don't  know  how  many  fish 
you  caught? 

A.  I  could  not  keep  count;  I  was  working  for 
wages;  but  I  delivered  the  fish,  that  was  all  there 

was  to  it. 

Q.  As  a  matter  of  fact,  those  nets  which  you 
claimed  you  were  getting  ready  to  order  for  these 
three  alleged  sites  that  you  took  up  in  front  of  Site 
Nmnber  Three,  never  were  ordered  and  never  came? 
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A.  They  never  came;  I  donH  know;  we  had  the 
web  there  at  the  cannery. 

Q.  They  always  kept  sufficient  quantity? 

A.  Some  kinds. 

Q.  But  they  were  never  manufactured? 

A.  They  were  never  completed,  you  mean? 

Q.  Were  they  ever  started?        A.  Yes,  sir. 

Q.  Who  started  them? 

A.  That  gentleman  there,  Mr.  Lindstrom. 

Q.  He  started  them?        A.  Yes. 

Q.  How  much  work  did  he  do  on  them? 

A.  He  worked, — I  don't  know  how  much.    I  know 
he  started  to  get  the  web  ready  to  hang. 

Q.  Do  you  know  whether  he  started  to  hang  it? 

A.  I  don't  know. 

Q.  The  web  was  already  made? 

A.  Well,  yes,  but  you  must  make  the  nets.     [305] 

Q.  What  did  he  do? 

A.  I  guess  he  cut  the  web  to  suit  the  water. 

Q.  Had  he  hung  the  lines? 

A.  Not  that  I  know  of. 

Q.  Did  you  pay  him  for  the  work? 

A.  I  did  not. 

Q.  Did  he  put  in  a  bill  to  you  for  it?        A.  No. 

(Witness  continuing:) 

A.  I  did  not  say  that  I  owned  a  fish-trap  on  Sand 
Island.  The  fish-trap  that  I  referred  to  belonged 
to  P.  J.  McGowan  and  it  was  in  Oklahoma  channel. 
It  was  not  in  front  of  Site  Number  One,  but  was  in 
front  of  Site  Number  Two.  I  know  this  trap  loca- 
tion was  in  Site  Number  Two.     There  was  no  such 
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thing  as  sites  then.  At  the  time  this  trap  was  op- 
erated the  channel  was  no  further  east  than  it  is 
now.  There  was  a  channel  in  there  between  the 
''Republic"  wreck  and  Sand  Island  and  this  trap  was 
in  this  channel.  It  was  southwest  of  Sand  Island. 
It  was  west  of  the  south  point  of  the  island  and  the 
island  has  since  made  out,  bringing  the  trap  in  front 
of  Site  Number  Two. 

It  would  require  eight  men  to  operate  eight  set 
nets  and  one  man  to  watch;  that  would  be  nine  men 
at  $3  a  day,  which  would  be  $2^  a  day  to  operate. 
In  addition  to  this  you  would  have  to  employ  a 
launch  at  a  cost  of  six  or  seven  and  a  half  dollars. 
It  would  cost  something  to  keep  the  nets  in  repair, 
but  a  very  small  amount. 

Q,  Is  there  a  set  net  in  the  lower  Columbia  River 
in  front  of  any  sand  island  in  the  river? 

A.  I  don't  know;  I  am  not  familiar  with  all  the 

river. 

Q.  But  the  portion  of  the  river  that  you  are  fa- 
miliar with,  is  there  or  was  there  operated  during 
the  year  1908  and  [306]  1909  and  '10,  one  single 
set  net  in  the  channel  of  the  Columbia  River  near 
any  sand  island  that  you  ever  heard  of  or  know  of? 

A.  Well,  no. 

Q.  So  that  you  don't  know  whether  it  is  a  prac- 
tical experiment  or  not,  but  simply  you  are  theo- 
rizing on  it? 

A.  I  know  it  is  very  successful  in  places. 

Q.  But  is  it  in  the  Columbia  River  channel  a  suc- 
cess?       A.  Yes. 
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Q.  Where  ?        A.  Up  the  river. 
Q.  I  am  talking  about  the  lower  Columbia  River? 
A.  I  don't  know. 
(Witness  continuing:) 

The  reason  we  did  not  begin  operating  these  set 
nets  until  the  latter  part  of  Jime  or  the  first  of  July 
was  that  fish  don't  generally  come  along  the  shore 
there  early.  It  was  not  profitable  and  there  was  more 
or  less  drift  in  the  early  part  of  the  season.  That  was 
the  only  reason.  I  only  fished  there  one  season,  19<M. 
The  only  experience  I  have  had  with  Sand  Island  was 
during  the  year  of  1903  and  1904. 

Q.  Don't  you  know  as  a  matter  of  fact,  Mr.  Ooyle, 
that  you  cannot  possibly  maintain  a  set  net  at  that 
place;  that  the  gill  net  fishermen's  seines  would  en- 
tangle it  and  take  it  out? 

A.  You  could  maintain  it  all  right ;  the  only  trouble 
would  be  the  giU  net  men  interfering. 

Q.  Four  hundred  feet  out  from  the  shore  would 
be  right  in  front  of  the  innumerable  gill  nets  that 
come  down  that  channel. 

A.  We  have  the  same  trouble  that  the  seines  have. 
[307] 
Q.  But  they  have  to  pull  their  seines  in  ? 
A.  Certainly. 

Q.  But  you  cannot  pull  in  your  set  nets? 
A.  No. 

Q.  So  that  when  these  gill  nets  come  down  it  would 
just  simply  take  out  your  set  net  anchor,  wouldn't 
it?        A.  No,  it  would  destroy  their  net. 

Q.  And  about  that  time  there  Tvould  be  twenty 
fishermen  on  top  of  you,  and  your  anchors  would  not 
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last  long?        A.  They  might  or  might  not. 

Q.  What  is  your  judgment  about  that? 

A.  Well,  I  don't  know.  The  fishermen  are  not  as 
bad  as  they  used  to  be.  They  are  more  friendly  than 
they  used  to  be. 

Q.  One  of  their  nets  costs  about  how  much? 

A.  Something  like  two  hundred  dollars. 

Q.  They  cost  five  and  six  hundred  dollars,  don't 
they,  a  good  gill  net,  and  by  the  time  your  obstruc- 
tion cut  one  in  two,  what  do  you  think  the  conse- 
quences would  be? 

A.  I  don't  know;  I  suppose  there  would  be  trouble, 
as  there  has  been  before. 

Redirect  Examination. 
(Interrogated  by  Mr.  DORR.) 

When  I  spoke  about  working  in  1903  and  1904  I 
intended  to  say  and  meant  to  say  1893,  and  this  re- 
fers to  all  of  my  testimony  where  I  have  used  those 
dates.  At  the  time  I  applied  for  my  set  net  license, 
in  June,  1908,  and  when  I  located  my  anchors  and 
buoys  at  the  places  mentioned,  I  did  not  know  and 
I  had  no  idea  that  anyone  had  a  lease  from  the  Gov- 
ernment or  anybody  else  on  the  ground  upon  which 
I  located,  and  when  I  said  that  I  had  heard  that  they 
had  a  lease  out  there,  I  meant  that  the  lease  might 
cover  the  island;  the  Government  gave  them  a  lease 
for  the  land.     [308] 

I  had  never  heard,  nor  had  anyone  intimated  that 
either  the  plaintiff  or  anyone  else  had  any  prior  right 
for  the  ground  upon  which  I  located  below  the  line 
of  low  tide.     I  did  not  consider  that  I  was  interfer- 
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ing  with  the  legal  rights  of  anyone  else.  I  consid- 
ered my  right  was  legal.  It  was  state  waters  and 
I  supposed  that  the  State  had  jurisdiction  on  those 
waters  and  it  was  not  covered  by  any  license.  Cork- 
ing is  a  word  amongst  fishermen  that  means  to  lay 
or  drift  in  front  of  another.  You  put  your  net  in 
front  of  his.     I  put  my  net  in  front  of  Sand  Island. 

Recross-examination. 
(Interrogated  by  Mr.  FULTON.) 

'Q.  Don't  you  know  as  a  matter  of  fact  that  the 
State  of  Washington  actually  deeded  by  legislative 
enactment  all  of  the  bed  of  the  Columbia  River  sur- 
rounding Sand  Island  to  a  depth  of  fifteen  feet  below 
low  water  to  the  United  States  ?        A.  No. 

Q.  If  it  turns  out  that  the  State  of  Washington 
did  so,  and  you  put  your  buoys  in  eight  or  nine  feet 
of  water,  you  were  putting  them  on  the  Government 
ground,  weren't  you? 

To  this  question  counsel  for  defendants  then  and 
there  objected  upon  the  ground  that  the  same  was 
calling  for  a  conclusion  of  law. 

A.  No,  I  don't  think  so. 

Q.  But,  as  a  matter  of  fact,  if  your  buoys  were 
only  in  fifteen  feet,  and  not  to  exceed  seven  or  eight 
feet  of  water,  and  the  United  States  own  to  the 
depth  of  fifteen  feet,  you  were  on  land  belonging  to 
the  United  States'? 

A.  The  inside  buoy  was  in  about  six  feet  of  water 
at  low  water. 

Q.  Well,  the  outside  one  was  in  about  fifteen? 
[309]        A.  I  think  so. 
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Q.  Theu    you    were    absolutely    on    Government 

ground?         (No  response.) 

[Testimony  of  Erick  Lindstrom,  for  Defendants.] 
ERICK  LINDSTKOM,  a  witness  called  on  behalf 
of  the  defendants,  after  being  first  duly  sworn,  testi- 
fied in  response  to  interrogatories    propounded    to 
him.  as  follows: 

My  name  is  Erick  Lindstrom;  age  forty-four;  resi- 
dence McGowan,  Pacific  County,  Washington.  I 
have  lived  at  McGowan  with  my  family  for  five 
years,  but  I  have  lived  in  the  State  for  about  eight- 
een years.  My  business  is  fishing;  I  follow^ed  fish- 
ing in  the  old  country  and  in  this  country.  The  first 
I  did  here  was  with  drift  net  on  the  lower  Columbia 
River  in  1889.  In  1891  or  1892  I  was  fishing  with 
gill  nets — I  mean  hooks.  In  1896  I  fished  with  set 
nets  on  the  Colmnbia.  We  operated  three  until  the 
time  the  freshets  got  high  and  we  could  only  oper- 
ate one.  I  operated  this  one  about  three  weeks;  it 
was  about  350  feet  long  and  was  there  during  the 
high  water.  We  used  small  mesh  and  caught  big 
Chinook  salmon.  We  caught  about  a  ton  and  a  half 
a  day  on  the  average;  the  entire  season  w^as  83  tons 
from  these  set  nets  and  the  record  shows  that  in  the 
cannery  to-day.  That  was  on  the  Columbia  River 
in  the  year  1896.  Set  nets  are  constructed  as  fol- 
lows: Where  you  have  a  shore  right  you  fasten  one 
end  of  the  line  to  a  tree  or  rock,  and  fasten  that  to 
the  cork  line  on  the  net.  You  lay  your  net  out  and 
have  anchors  on  the  outside  end.  We  use  two  an- 
chors during  the  high  water  where  the  current  is 


348       Columbia  River  Packers^  Association 

(Testimony  of  Erick  Lindstrom.) 
strong,  weighing  from  150  to  200  pounds  each. 
If  I  was  not  permitted  to  land  on  shore  I  would 
anchor  the  net  where  my  right  started,  lay  it  out 
the  same  way,  lay  out  the  net  and  anchor  the  other 
end  with  a  buoy  and  line  fastened  to  the  anchor  so 
that  I  could  haul  it  up  any  time  when  necessary. 
Where  the  current  was  [310]  strong,  that  when 
we  were  running  nets  with  an  ordinary  skiff,  eight- 
een feet  long,  we  had  sometimes  to  let  the  nets  go — 
it  would  pull  our  boats  under.  It  would  slack  up 
a  little  at  times,  and  when  we  could  run  the  net  suc- 
cessfully we  had  all  kinds  of  fish.  I  am  acquainted 
with  Sand  Island  and  know  the  territory  on  the 
south  side  of  the  island  in  front  of  what  is  called 
Sites  Two  and  Three.  In  my  experience  I  found  it 
to  be  a  real  good  place  for  set  nets.  You  can  fish 
there  at  almost  any  time,  day  or  night.  Part  of  the 
time  the  current  was  as  strong  there  as  at  other 
places  where  I  fished,  but  the  biggest  part  of  the  time 
it  is  not.  The  only  portion  of  the  twenty-four  hours 
in  which  the  current  is  strong  at  Sand  Island  is  about 
two  hours.  The  first  of  the  ebb  and  about  the  middle 
of  the  ebb  tide  it  is  pretty  strong. 

I  am  one  of  the  defendants  in  this  action,  and  am 
the  same  party  who  took  out  the  three  set  net  licenses 
referred  to  by  Mr.  McGowan  in  his  evidence.  I 
took  out  three  licenses  numbered  1433, 1434  and  1435. 
After  I  took  out  these  licenses  I  made  the  anchors 
sufficient  for  holding  the  locations  on  the  place.  I 
put  a  chain  through  the  rocks  which  would  weigh 
about   300   pounds,  put  a  chain  around   the   rocks 
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about  ci^ht  feet  long  and  fixed  it  so  it  could  be  con- 
nected, and  fastened  the  chain  around  the  rocks,  and 
attached  25  feet  of  wire  cable  to  the  chain  with  a 
wire  clamp  and  used  a  cedar  head,  four  feet  long 
by  eight  inches  square,  and  spiked  the  numbers  to 
the  buoys.     These  numbers  were  painted  on  boards 
six  or  seven  inches  wide  and  about  twenty  inches 
long,  and  painted  with  light  lead  color,  and  the  num- 
bers were  painted  on  with  black  lamp  black  and  oil, 
and  the  numbers  were  very  plain— anybody  could 
see  them.     The  length  of  the  figures  were  about  seven 
inches.     All    that    I   did   with    these   buoys  was  I 
planted    them   and    left   them.     I  planted  them  in 
front  of  Sites  numbered  Two  and  Three,  my  two  loca- 
tions in     [311]     front  of  Site  Two  and  one  in  front 
of  Site  Three.     On  the  Columbia  River  side  of  the 
stream  at  low  tide  the  inside  buoy  was  below  low  tide 
towards  the  Columbia  River.     These  buoys   were 
planted    about    500   feet    apart,  I  would  judge.     I 
haven't  the  exact  measure.     I  planted  them  there 
on  the  16th  day  of  June,  1908.    After   they   were 
planted   there,  we  three   together,   the    defendants 
McGowan,  Coyle    and   myself,  secured  two  men  to 
look  after  the  proposition. 

Q.  Did  you  take  any  steps  to  procure  the  gear, 
nets  and  other  paraphernalia  necessary  to  fish  the 

locations'? 

A.  All  the  steps  were  taken;  they  were  brought 
into  the  office  to  be  in  position  to  order  the  gear.  We 
figured  out  what  gear  it  would  take  and  put  the  or- 
der into  the  office,  to  order  all  our  stuff. 
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Q.  Did  you  fish  the  location  %        A.  I  did  not. 

Q.  Why  didn't  you  continue  operations  there? 

A.  They  had  papers  served  on  us;  we  couldn't 
do  it. 

Q.  What  do  you  refer  to  by  the  papers  served  on 
you;  was  it  the  injunction  in  this  suit? 

A.  We  were  stopped  by  the  Columbia  River  Pack- 
ers '  Association  from  taking  any  further  steps,  fish- 
ing in  the  location,  by  the  injunction  in  this  suit. 
Since  that  time  we  made  no  further  attempt  to  fish 
the  ground. 
(Witness  continuing:) 

I  was  intending  to  fish  my  three  locations  in  1908^ 
I  looked  on  Sand  Island  as  one  of  the  best  fishing 
grounds  on  the  river.  I  have  been  a  fisherman  since- 
childhood,  and  that  was  one  of  the  grounds  where 
I  could  make  money,  but  could  not  do  it  on  account 
of  being  pushed  off  the  earth. 

If  it  had  not  been  for  the  injunction  that  was- 
served  in  this  suit  I  would  surely  have  fished  these 
locations  of  mine,  [312]  and  I  would  have  contin- 
ued to  fish  as  long  as  I  had  the  legal  right  to  do  so.. 
According  to  the  arrangements  I  had  with  McGowan 
I  had  the  right  to  sell  my  fish  and  get  the  money,, 
provided  I  sold  the  fish  to  McGowan  at  the  regular 
market  price. 

I  know  the  market  price  of  salmon  during  the  year 
1908.  It  was  five  and  a  half  and  seven  cents.  The 
cannery  salmon  sells  for  less  than  the  big  salmon. 
For  any  fish  up  to  thirty  pounds  the  price  was  five 
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cents  per  pound,  and  above  that  seven  cents.  Dur- 
ing the  subsequent  years  the  price  was  raising— 
the  first  two  years  was  about  a  stand-off,  and  last 
year  it  was  six  and  one-half  and  seven  and  one-half. 
This  was  the  price  paid  on  the  grounds.  We  never 
had  to  pay  for  delivery.  The  launches  pick  them 
up  and  we  get  the  same  price  as  when  delivered  at 
the  cannery. 

Q.  Can  you  tell  what,  in  your  opinion,  was  the  rea- 
sonable quantity  of  salmon  to  catch  at  the  locations 
where  you  located  your  set  nets,  per  season,  consid- 
ering the  eight  nets  as  being  operated  as  they  were 
located? 

To  this  question  counsel  for  plaintiff  then  and 
there  objected  upon  the  ground  that  it  was  incom- 
petent, irrelevant  and  immaterial  and  not  the  proper 
rule  to  the  measure  of  defendants'  damages. 

A.  I  would  not  call  myself  a  fisherman  at  all  if  I 
could  not  average  fifty  tons  a  year  out  of  my  location. 
(Witness  continuing:) 

I  think  that  was  a  reasonable  quantity  to  be  pro- 
duced from  my  three  set  nets.  I  used  my  own  judg- 
ment in  making  my  locations  and  the  other  defend- 
ants used  theirs.  I  could  not  tell  which  was  the  best 
location.  I  presume  probably  they  would  average 
pretty  near  as  good.     [313] 

Q.  What  would  it  have  cost  you  to  operate  these 
eight  nets  per  season,  in  your  opinion? 

To  this  question  counsel  for  plaintiff  then  and 
there  objected  upon  the  ground  that  it  was  imma- 
terial and  irrelevant. 
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A.  I  am  poor  in  figures,  but  the  three  of  us  figured 
it  out  together,  and  the  total  amount  was  $3,000  for 
the  season. 

Cross-examination. 
(Interrogated  by  Mr.  FULTON.) 

I  live  at  McGowan  and  I  have  a  wife  and  nine  chil- 
dren. I  am  working  on  one  job  and  another,  work- 
ing for  P.  J.  McGowan  and  Sons.  This  is  a  corpo- 
ration of  which  H.  S.  McGowan  is  general  manager 
and  president.  They  have  a  cannery  at  McGowan, 
but  they  have  moved  their  cannery  business  down 
to  Ilwaco.  McGowan  is  now  just  a  receiving  station, 
warehouse  and  office.  They  get  their  salmon  down 
to  Ilwaco  by  their  fishing  launch.  This  launch  runs 
in  the  water.  We  navigate  the  waters  inside  of 
Sand  Island  to  Ilwaco.  Fishing  launches  navigate 
these  waters  between  Sand  Island  and  the  Washing- 
ton shore  on  high  tide  whenever  they  have  anything 
to  ship.  This  cannery  was  moved  from  McGowan 
to  Ilwaco  about  six  years  ago,  I  think — five  or  six 
years.  It  was  moved  down  there  by  P.  J.  McGowan 
and  Sons,  and  they  have  been  operating  a  cannery 
at  Ilwaco  ever  since.  The  only  way  they  have  of  re- 
ceiving fish  is  by  boats  navigating  the  waters  of 
Bakers  Bay  north  of  Sand  Island. 

I  have  been  working  for  P.  J.  McGowan  and  Sons 
since  1895  on  a  salary.  I  began  working  there  in 
1895,  and  have  worked  there  ever  since  excepting 
one  season.  I  couldn't  remember  just  what  year 
that  was  that  I  didn't  work.  I  was  working  for  P 
J.  McGowan  and  Sons  in  1908  on  a  salary.     [314] 
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